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Court of Appeals of the District of Columbia. 


No. 3493. 

R. H. Arnold, Trading as R. H. Arnold & Co., Appellant, 

vs. 

Thompson & Spear Co., Inc. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 61950. 

Thompson & Spear Co., Inc., Plaintiff, 

vs. 

R. H. Arnold, Trading as R. H. Arnold Co., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 16, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 61950. 

Thompson & Spear Co., Inc., Plaintiff, 

vs. 

R. H. Arnold, Trading as R. H. Arnold Co., Defendant. 

The Plaintiff, Thompson & Spear Co., Inc., a corporation duly in¬ 
corporated and existing under the lews of the Commonwealth of 
Massachusetts, by its attorney, Ernest W. Roberts, sues the defend- 
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ant, R. H. Arnold, trading as R. H. Arnold Co., for that, heretofore 
to wit, on or about the twenty-ninth day of October, 1917, the plain¬ 
tiff and defendant, in consideration of mutual promises in that be¬ 
half made, entered into a certain written agreement or contract, 
whereby plaintiff promised and agreed to furnish all labor, materials, 
tools, appliances and other things required for the plumbing work 
complete, including leader pipes from outlet boxes for same, under 
specification No. 2462 of the Bureau of Yards and Docks, Navy De¬ 
partment, United States Government, except excavating of drain 
pipes, mason and carpenter work, and the defendant promised and 
agreed to take and receive the same from plaintiff and pay plaintiff 
therefor, the sum of Thirty-eight Hundred Dollars ($3,800), to be 
paid plaintiff in payments on the first of each month as the work 
progressed amounting to ninety (90) per cent of the value of the 
completed work as based on the contract price aforesaid, and 

2 the remaining (10) per cent thirty (30) days after the com¬ 
pletion of the contract aforesaid and the acceptance of the 

same bv the United States Government; that the specification No. 
2462 of the Bureau of Yards and Docks aforesaid was made part of 
the written agreement between the plaintiff and defendant; that said 
specification No. 2462, among other things, provided that the Gov¬ 
ernment reserved the right to make such changes in the contract, 
plans, and specifications as might be deemed necessary or advisable, 
that if the cost of said change is Five Hundred Dollars ($500) or 
more, as estimated by the officer in charge, the same shall be ascer¬ 
tained by a board of not less than three officers or other representa¬ 
tives of the Government, and when so ascertained and approved by 
the Chief of the Bureau of Yards and Docks shall be added to or de¬ 
ducted from the contract price; that the increased cost shall be the 
estimated actual cost to the contractor at the time of such estimate 
plus a profit of ten (10) per cent; that changes w T ere made in said 
contract, under the terms and provisions thereof, amounting to more 
than Five Hundred Dollars ($500); that the cost of said changes 
were ascertained by the board of officers provided for in said specifi¬ 
cation No. 2462 to be Nine Hundred Fifteen Dollars ($915) plus a 
profit of ten (10) per cent; that said cost so ascertained by said board 
of officers was approved by the Chief of the Bureau of Yards and 
Docks; that the plaintiff used due speed and diligence and fully per¬ 
formed on or before the twenty-fourth day of July, 1918, all the mat¬ 
ters and things, by the terms and conditions of said contract and the 
specification No. 2462, to be by him, the plaintiff, done and per¬ 
formed, but that the defendant, wholly unmindful of the 

3 covenants and conditions in said contract to be by him kept 
and performed, has paid plaintiff the sum of Seventeen Hun¬ 
dred and Seventy-three 50/100 Dollars ($1,773.50), and has neg¬ 
lected and refused and still neglects and refuses to pay plaintiff the 
balance of the contract price set out in the contract hereinbefore men¬ 
tioned, together with the cost of the changes made under said con¬ 
tract and specification No. 2462 plus a profit of ten (10) per cent, 
to the great damage of the plaintiff in the sum of Three Thousand 
and Thirty-three Dollars ($3,033), 







R. H. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 


3 


Wherefore the plaintiff brings its suit and claims the sum of 
Three Thousand and Thirty-three Dollars ($3,033) according to 
the particulars of demand and affidavit of merit hereto annexed and 
made part hereof, besides costs of suit. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

Particulars of Demand. 

R. H. Arnold, Trading as R. H. Arnold Co., to Thompson & Spear 

Co., Inc., Dr. 


To amount of contract of October 27, 1917. $3,800.00 

“ changes in “ “ “ “ “ . 1,006.50 

Total . $4,806.50 


Credits. 

1918. 


April 

11. 

By check. 

. $333.00 

May 

17. 

a u 

. 186.80 

June 

14. 

u u 

. 1,209.35 

Aug. 

31. 

“ freight bill. 

. 24.20 



U U (( 

. 20.15 


$1,773.50 


Balance . $3,033.00 

4 Pleas. 

Filed February 12, 1919. 

******* 

1. The defendant says that he is not indebted to the plaintiff as 
alleged in the declaration. 

2. And for further plea defendant says that he did not promise in 
the manner and form as alleged in said declaration. 

3. And for further plea, defendant says that the plaintiff, at the 
commencement of the suit, was and still is indebted to the defendant 
in the sum of Three Thousand Seven hundred and seventy-five and 
24/100 Dollars ($3,775.24), for that: 

Heretofore, to wit, on or about October 29, 1917, defendant en¬ 
tered into a contract dated, to wit: October 29, 1917, under and by 
which plaintiff undertook, agreed and promised to do all the plumb¬ 
ing w T ork complete including leader pipes from outlet boxes for the 
same (as part of the construction of a certain storehouse) as re¬ 
quired by and in accordance with a certain specification numbered 
2462, referred to in said contract. Said contract further provided 
that time is of the essence of the said agreement and by it plaintiff 
agreed to do said work at such times and in such manner as would 
enable defendant to do the work of constructing said storehouse, of 
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which said plumbing was a part within the time specified therefor 
in and under another contract therein mentioned as the General 
Contract, dated September 6, 1917, which provided for the con¬ 
struction by defendant of a general storehouse, Navy Yard, Sub¬ 
marine Base, Connecticut, under the said specification num- 

5 bered 2462 for the Navy Department, U. S. Government. 

Plaintiffs further agreed in said contract and subsequently 
to do certain additional work at and for the price to be fixed by 
certain officers of the United States in a particular manner specified 
in the aforesaid agreement between defendant and the United States, 
dated September 6, 1917, which required defendant to do certain 
additional work. The additional work which plaintiff agreed to do 
was a necessary part of the additional work required to be done by 
defendant, all of which plaintiff well knew, and plaintiff further 
agreed that time was of the essence of its agreement to do its said 
additional work, and it agreed to perform its said additional work at 
such times and in such manner as would enable defendant to com¬ 
plete his said additional work for the United States within the time 
specified therefor. 

The plaintiff did not do all of the work required to be done by 
it by its said contract, and did not do all of the additional work 
required of it by its said subsequent agreement, and did not do 
either the work under said first agreement or said additional work 
within the several times as required by said several agreements. 
Defendant was required to and did furnish labor and materials for 
and do said work and procure same to be done which was required 
by said contracts to be done by plaintiff and which plaintiff failed 
and refused to do, and defendant was damaged thereoy in the sum 
of One Thousand Nine Hundred Seventy-five and 24/100 Dollars 
($1,975.24), as set out in the Particulars of Demand hereto attached. 

Defendant was further damaged and put to further loss and ex¬ 
pense by reason of plaintiff’s failure to perform said work 

6 and additional work within the several times as required by 
his said several agreements, for salaries and wages of foremen 

and employees, and other overhead expenses, in the sum of One 
Thousand Eight Hundred Dollars ($1,800.00), as set out in said 
Bill of Particulars. 

And the defendant is willing that the same may be set off against 
the plaintiff’s demand. 

E. P. MOREY, 

WM. HENRY WHITE, 
Attorneys for Defendant. 

Particulars of Demand. 

******* 

The Thompson & Spear Co., Inc., in Account with R. H. Arnold, 

Trading as R. H. Arnold Co. 

To expense incurred and money paid by R. H. Arnold Co. in 
doing the work required by contract to be done, but not done by the 
Thompson & Spear Co. Inc., as follows: 
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July 11, 1918. Labor. $.96 

“ 18, “ Cost of cleaning pipe. 3.84 

“ 24, “ Making steam connection, work per¬ 
formed by The Merrill Co. 124.98 

“ 30, “ Digging and filling trenches, sheet 

piling and removing same; labor on 

shoring . 1,486.78 

Freight paid for Thompson & Spear 

Co. Inc. 24.48 

“ 9, “ One four paneled door. 5.00 


$1,646.04 

Overhead and supervision. 329.20 

$1,975.24 

To damages for salaries and wages for 
foremen and employees and other 
overhead expense for 36 days at $50 
per day . 1,800.00 

$3,775,24 

E. P. MOREY, 

WM. HENRY WHITE, 
Attorneys for Defendant. 


7 Affidavit of Defense. 

******* 
District of Columbia, ss: 

Ray H. Arnold, being duly sworn, upon oath deposes and says, 
that: he is the defendant in the above entitled case. 

Defendant is not indebted to the plaintiff in the sum of Three 
Thousand Thirty-three Dollars ($3,033.00), nor in any other sum by 
reason of the allegations and assertions contained in the declaration 
and affidavit filed therewith. 

Affiant further says that on or about October 29, 1917, defendant 
entered into a contract with plaintiff by which it agreed to do the 
work and subsequently agreed to do the additional work set out in 
the plea of set-off attached hereto, and made each and every of the 
agreements set out in said plea. The contract price under the first 
of said contracts was for Three thousand Eight hundred Dollars 
($3,800.00), as set out in the declaration, and payments were made 
by defendant aggregating One thousand Seven hundred Twenty- 
nine and 15/100 Dollars ($1,729.15), as therein admitted. Defend¬ 
ant paid freight for plaintiff in the sum of Twenty-four and 48/100 
Dollars ($24.48), according to his records, and affiant has been 
unable to find payments of Twenty-four and 20/100 Dollars ($24.20) 
and Twenty and 15/100 Dollars ($20.15) as shown in plaintiff’s 
Particulars of Demand. 
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Affiant says that his best information is that the cost of the addi¬ 
tional work or changes referred to in the plea of set-off and declara¬ 
tion have not been ascertained by the board of officers, re- 

8 ferred to, to be Nine hundred and fifteen Dollars ($915.00) 
plus a profit of 10 per cent; and that this cost has not been 

approved by the Chief of the Bureau of Yards and Docks. Affiant 
says that the sums to which plaintiff would have been entitled by 
reason of said work had it been completed as agreed and w T hen ap¬ 
proved by the proper officials would have been Nine Hundred and 
Eighty-Six Dollars ($986.00) for extra toilets and Thirty-nine and 
60/100 Dollars ($39.60) for slate back for same; 

Affiant further says that plaintiff made each of the breaches of 
each of the agreements entered into by it and the defendant was 
damaged in each and all of the particulars and sums as set out in the 
plea of set-off and bill of particulars attached hereto, and both of 
which are made a part hereof. 

Affiant says that plaintiff is indebted to defendant in the full sum 
of Six Hundred Seventy-eight and 79/100 Dollars ($678.79) ex¬ 
clusive of all just grounds of defense and set-offs even after giving 
it credit with the above sums of Nine Hundred and Eighty-Six Dol¬ 
lars ($986.00) and Thirty-nine and 60/100 Dollars ($39.60), which, 
as above shown, are not owing or due until properly allowed to de¬ 
fendant by the United States through its officials thereunto au¬ 
thorized. 

Affiant further says that defendant has been further damaged 
by reason of plaintiff’s failures and delays as set out in the plea of 
set-off for penalties assessed against defendant for delays in complet¬ 
ing said building; but this has not been finally adjusted with the 
United States and the amount thereof cannot be stated or pleaded at 
this time. 

RAY H. ARNOLD. 

9 Subscribed and sworn to before me this 11th day of Feb¬ 
ruary, 1919. 

JESSE E. POTBURY, 

[seal.] Notary Public , D. C. 

Notary public, District of Columbia, commission expiring April 
7, 1922. 


Joinder of Issue. 

Filed March 6, 1919. 

******* 

The plaintiff joins issue with defendant’s pleas numbered one and 
two. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 







R. H. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 


7 


Motion for Judgment under Seventy-third Rule. 

Filed March 8, 1919. 

******* 

Now comes the Plaintiff in the above entitled cause, by his at¬ 
torney, Ernest W. Roberts, and moves for judgment for want of a 
sufficient affidavit of defense. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

10 Messrs. E. P. Morey, Wm. Henry White, 

Counsel for R. H. Arnold, trading as 
R. H. Arnold Co. 

Gentlemen : 

Please take notice that the foregoing Motion for judgment under 
the Seventy-third Rule will be for hearing before the Court on the 
14th day of March, 1919, or as soon thereafter as Counsel can be 
heard. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

Pleas. 

Filed May 27, 1919. 

******* 

1. The defendant says that he is not indebted to the plaintiff as 
alleged in the declaration. 

2. And for further plea defendant says that he did not promise in 
the manner and form as alleged in said declaration. 

3. And for further plea, defendant says that the plaintiff, at the 
commencement of the suit, was and still is indebted to the defendant 
in the sum of Six Hundred Ninety-four and 66/100 Dollars 
($694.66), for that: 

Heretofore, to-wit, on or about October 29, 1917, defendant entered 
into a contract dated, to wit: October 29, 1917, under and by which 
plaintiff undertook, agreed and promised to do all the plumbing work 
complete including leader pipes from outlet boxes for the same 
(as part of the construction of a certain storehouse) as required by 
and in accordance with a certain specification numbered 

11 2462, referred to in said contract. Said contract further 
provided that time is of the essence of the said agreement and 

by it plaintiff agreed to do said work at such times and in such 
manner as would enable defendant to do the work of constructing 
said storehouse, of which said plumbing was a part, within the 
time specified therefor in and under another contract therein men¬ 
tioned as the General Contract, dated September 6, 1917, which 
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provided for the construction by defendant of a general storehouse, 
Navy Yard, Submarine Base, Connecticut, under the said specifica¬ 
tion numbered 2462 for the Navy Department, U. S. Government. 

Plaintiffs further agreed in said contract and subsequently to do 
certain additional work at and for the price to be fixed by certain 
officers of the United States in a particular manner specified in the 
aforesaid agreement between defendant and the United States, dated 
September 6, 1917, which required defendant to do certain additional 
work. The additional work which plaintiff agreed to do was a neces¬ 
sary part of the additional work required to be done by defendant, 
all of which plaintiff well knew, and plaintiff further agreed that time 
was of the essence of its agreement to do its said additional work, and 
it agreed to perform its said additional work at such times and in 
such manner as would enable defendant to complete his said addi¬ 
tional work for the United States within the time specified therefor. 

The plaintiff did not do all of the work required to be done by it 
by its said contract, and did not do all of the additional work required 
of it by its said subsequent agreement, and did not do either 

12 the work under said first agreement or said additional work 
within the several times as required by said several agree¬ 
ments. Defendant was required to and did furnish labor and ma¬ 
terials for and do said work and procure same to be done which 
was required by said contracts to be done by plaintiff and which 
plaintiff failed and refused to do, and defendant was damaged thereby 
in the sum of One Hundred Ninety-one and 11/100 Dollars 
($191.11), as set out in the Particulars of Demand hereto attached. 

Defendant was further damaged and put to further loss and expense 
by reason of plaintiff’s failure to perform said work and additional 
work within the several times as required by his said several agree¬ 
ments, for salaries and wages of foremen and employees, and other 
overhead expenses, in the sum of One Thousand Eight Hundred 
Dollars ($1,800.00), as set out in said Bill of Particulars. 

Defendant was further damaged and put to further loss and ex¬ 
pense by reason of plaintiff’s failure to perform said work and ad¬ 
ditional work at such times and in such manner as would enable 
defendant to complete his said additional work for the United States 
within the time specified therefor by reason of penalties which the 
United States will assess against the defendant in the sum of One 
Thousand Eight Hundred Dollars ($1,800.00), as set out in said 
Bill of Particulars. 

And the defendant is willing that the same may be set off against 
the plaintiff’s demand, and he asks judgment against the plaintiff in 
the sum of Six Hundred Ninety-four and 66/100 Dollars ($694.66), 
the difference between plaintiff’s demand and the defendant’s 

13 demand, as shown in said Particulars of Demand. 

E. P. MOREY, 

WM. HENRY WHITE, 
Attorneys for Defendant. 
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Particulars of Demand. 

******* 

The Thompson & Spear Co., Inc., in Account with R. H. Arnold, 

Trading as R. H. Arnold Co. 


To expense incurred and money paid by R. H. Arnold Co. in do¬ 
ing the work required by contract to be done, but not done by the 
Thompson & Spear Co. Inc., as follows: 


July 11, 1918. Labor . $.96 

18, “ Cost of cleaning pipe. 3.84 

“ 24, “ Making steam connection, 

work performed by the 

Merrill Co. 124.98 

“ “ Freight paid for Thompson 

& Spear Co., Inc. 24.48 

“ 9, “ One four-paneled door. 5.00 


$159.26 

Overhead and supervision.. .. 31.85 

- $191.11 

To cash paid, total. 1,729.15 

To damages for salaries and w T ages for 
foremen and employees and other 
overhead expense for 36 days at $50 

per day . 1,800.00 

To damages for part of penalties to be 
assessed by the United States for 36 
days at $50 per day. 1,800.00 


$5,520.26 

By contract price. $3,800.00 

By extras, not payable until 
finally approved by Navy 

Department. 1,025.60 

- 4,825.60 


Balance due R. H. Arnold Co.. $694.66 

E. P. MOREY, 

WM. HENRY WHITE, 

Attorneys for Defendant. 


14 Affidavit of Defense. 

******* 
District of Columbia, ss: 

Ray H. Arnold, being duly sworn, upon oath deposes and says, 
that: he is the defendant in the above entitled cause; 

2—3493a 
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Defendant is not indebted to the plaintiff in the sum of Three 
Thousand Thirty-three Dollars ($3,033.00), nor in any other sum 
by reason of the allegations and assertions contained in the declara¬ 
tion and affidavit filed therewith. 

Affiant further says that on or about October 29, 1917, defendant 
entered into a contract with plaintiff by which it agreed to do the 
work and subsequently agreed to do the additional work set out in the 
plea of set-off attached hereto, and made each and every of the agree¬ 
ments set out in said plea. The contract price under the first of 
said contracts was for Three Thousand Eight Hundred Dollars 
($3,800.00), as set out in the declaration, and payments were made 
by defendant aggregating One Thousand Seven Hundred Twenty- 
nine and 15/100 Dollars ($1,729.15), as therein admitted. Defend¬ 
ant paid freight for plaintiff in the sum of Twenty-four and 48/100 
Dollars ($24.48), according to his records, and affiant has been un¬ 
able to find payments of Twenty-four and 20/100 Dollars ($24.20) 
and Twenty and 15/100 Dollars ($20.15) as shown in plaintiff’s 
Particulars of Demand. 

Affiant says that his best information is that the cost of the ad¬ 
ditional work or changes referred to in the plea of set-off and 
15 declaration have not been ascertained by the board of officers, 
referred to, to be Nine Hundred and fifteen Dollars ($915.00) 
plus a profit of 10 per cent; and that this cost has not been approved 
by the Chief of the Bureau of Yards and Docks. Affiant says that 
the sums to which plaintiff would have been entitled by reason of 
said work had it been completed as agreed and when approved by 
the proper officials would have been Nine Hundred and Eighty-six 
Dollars ($986.00) for extra toilets and Thirty-nine and 60/100 Dol¬ 
lars ($39.60) for slate back for same; 

Affiant further says that plaintiff made each of the breaches of 
each of the agreements entered into by it and the defendant was 
damaged in each and all of the particulars and sums as set out in the 
plea of set-off and bill of particulars attached hereto, and both of 
which are made a part hereof. 

Affiant says that plaintiff is indebted to defendant in the full sum 
of Six Hundred Ninety-four and 66/100 Dollars ($694.66) exclusive 
of all just grounds of defense and set offs even after giving it credit 
with the above sums of Nine Hundred and Eighty-six Dollars 
($986.00) and Thirty-nine and 60/100 Dollars ($39.60), which, as 
above shown, are not owing or due until properly allowed to defend¬ 
ant by the United States through its officials thereunto authorized. 

Affiant further says that final adjustment with the United States 
has not been made under this contract and he cannot therefore say 
at this time, nor until said adjustment is finally made, what penalties 
will be assessed against him by reason of delays in completing said 
contract with the United States, but he says that the penalty pre¬ 
scribed in said contract with the United States is a per diem penalty 
of Fifty Dollars ($50.00) per day. 


RAY H. ARNOLD. 
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16 Subscribed and sworn to before me this 27 day of May, 
A D 1919 

[seal.]* H. VIRGIL EASTERLING, 

Notary Public, D. C. 

Motion for Judgment under Seventy-third Rule. 

Filed May 29, 1919. 

******* 

Now comes the Plaintiff in the above entitled cause, by his attor¬ 
ney, Ernest W. Roberts, and moves for judgment for want of a 
sufficient affidavit of defense. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

Messrs. E. P. Morey, Win. Henry White, 

Counsel for R. H. Arnold, trading 
as R. H. Arnold Co. 

Gentlemen : 

Please take notice that the foregoing motion for judgment under 
the Seventy-third Rule will be for hearing before the Court on the 
next motion day, May 30, 1919, or as soon thereafter as Counsel can 
be heard. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

Copy of foregoing motion and notice of hearing received this 29 
day of May, 1919. 

E. P. MOREY, 

WM. HENRY WHITE, 
Attorneys for Defendant. 

17 Joinder of Issue. 

Filed June 7, 1919. 

******* 


The Plaintiff joins issue upon Defendant’s pleas, filed by leave of 
Court, numbered one and two. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 


Replication. 


For replication to defendant’s third plea, filed by leave of Court, 
the Plaintiff says: 

1. That it is not indebted to defendant as alleged in said third 

plea. 
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2. And for further replication the plaintiff says that it did not 
promise in manner and form as alleged in said third plea. 

3. And for further replication the plaintiff denies that it failed or 
refused to furnish labor and materials required to be furnished to 
defendant. 

And plaintiff further denies defendant was required to or did fur¬ 
nish labor and materials required to be furnished or done by plaintiff, 
in the sum of One Hundred ninety-one 11/100 — ($191.11). 

And plaintiff further denies defendant was damaged and put to 
further loss and expense for salaries and wages of foremen and 
employees and other overhead expenses, in the sum of Eighteen 
Hundred dollars ($1,800) by reason of plaintiff’s failure to perform 
any work and additional work within the several times as re- 

18 quired by any agreements with defendant. 

And plaintiff further denies defendant was damaged and 
put to further loss and expense by reason of penalties which the 
United States will assess against the defendant, in the sum of 
Eighteen Hundred dollars ($1,800), because of failure of plaintiff to 
perform any work or additional work by him to be performed at such 
times and in such manner as would enable defendant to complete his 
work for the United States within the time specified for its com¬ 
pletion. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

Motion and Amendment to Declaration, &c. 

Filed June 2, 1920. 

******* 

Comes now the plaintiff, by its attorney Ernest W. Roberts, and 
moves to amend the declaration in the above entitled cause by strik¬ 
ing out the words and figures “Nine hundred fifteen dollars ($915) 
plus a profit of ten (10) per cent” in lines twelve and thirteen on 
page two thereof, and inserting in place thereof the words and figures 
“One thousand eighty-eight 92/100 dollars ($1,088.92).” 

Also by striking out the words and figures “plus a profit of ten 
(10) per cent” in lines twenty-three and twenty-four on page two of 
said declaration. 

Also by striking out the words and figures “Three thousand and 
thirty-three dollars ($3,033)” and inserting in place thereof on lines 
twenty-four and twenty-five, page two of said declaration the 

19 words and figures “Three thousand one hundred and fifteen 
42/100 dollars ($3,115.42).” 

Also by striking out the words and figures “Three thousand and 
thirty-three dollars ($3,033)” in lines twenty-six and twenty-seven, 
page two of said declaration, and inserting in place thereof the words 
and figures “Three thousand one hundred fifteen 42/100 dollars 
($3,115.42).” 

Also by striking out the Particulars of demand on page three of 
said declaration and inserting in place thereof the following 
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Particulars of Demand. 

R. H. Arnold, Trading as R. H. Arnold Co., to Thompson & Spear 

Co., Inc., Dr. 

To amount of contract of October 27, 1917. $3,800.00 

“ changes in “ “ “ “ “ . 1,088.92 


Total . $4,888.92 


Credits. 


1918. 




April 

11. 

By 

check . 

. $333.00 

May 

17. 

n 

(( 

. 186.80 

June 

14. 

<< 

u 

. 1,209.35 

Aug. 

21. 

a 

freight bill . 

. 24.20 


u 

U <{ 

. 20.15 


- 1,773.50 

Balance. $3,115.42 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 


Memoranda. 

June 2, 1920.—Jury sworn. Leave granted to amend declara¬ 
tion. 

20 June 3, 1920.—Verdict for plaintiff for $3,115.42. 

Supreme Court of the District of Columbia. 

Friday, June 11th, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

Upon hearing the Motion of defendant for a new trial filed herein, 
it is considered that said Motion be, and the same is hereby over¬ 
ruled, and judgment on verdict is ordered. 

Wherefore, it is considered that the plaintiff herein recover of de¬ 
fendant the sum of Three thousand, one hundred and fifteen and 
42/100 dollars ($3,115.42), with interest thereon from this date, 
being the money payable by said defendant to plaintiff by reason of 
the premises, together with the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 

From the foregoing judgment the defendant by its Attorneys in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of a bond on said appeal to operate 
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as a Supersedeas is hereby fixed in the sum of Four thousand dol¬ 
lars ($4,000.00) or, for costs in the sum of One hundred dollars 
($100.) or, in lieu thereof a deposit of Fifty dollars ($50.). 

Upon oral motion of Attorney for defendant, it is ordered that the 
time within which to submit the bill of exceptions in this 
21 cause be, and the same is hereby extended to and including 
October 1, 1920. 


Memoranda. 

June 30, 1920.—Supersedeas undertaking approved and filed. 
August 30, 1920.—Bill of exceptions submitted. 


Assignments of Error. 

Filed December 14, 1920. 

******* 

The court erred: 

(1) In admitting evidence over the objection of counsel for de¬ 
fendant as set out in the exceptions noted. 

(2) In refusing to instruct the jury to return a verdict for the 
defendant made by counsel for the defendant at the close of plain¬ 
tiffs case. 

(3) In denying the prayers for defendant numbered 1, 2, 4, 5, 6 
and 7. 

(4) In his charge to the jury as indicated in the exception noted 
thereto. 

ELWOOD P. MOREY, 

WM. HENRY WHITE, 
Attorneys for Defendant. 

22 Designation of Record. 

Filed December 14, 1920. 

******* 

The Clerk in making up the record on appeal will include the 
following: 

(1) Declaration & Amendment. 

(2) Pleas. 

(3) Affidavit of defense dated Feb. 11, 1919. 

(4) Motion for judgment under 73rd Rule. 

(5) Affidavit of Defense dated May 27—19. 

(6) Joinders of issue. (2) 

(7) Memorandum of trial by jury. 

(8) Verdict. 

(9) Memorandum of dispostion of motion for new trial and judg¬ 

ment. 
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(10) Memorandum of filing appeal bond. 

(11) Bill of exceptions and order thereon. 

(12) Extension of time to submit bill of exceptions. 

(13) This designation of record. 

WM. HENRY WHITE, 

Attorney for Defendant. 

Service of copy of above accepted this 10th day of December, 1920. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 


23 Supreme Court of the District of Columbia. 

Thursday, December 16, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

By Justice Hitz. 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial of this cause. 


24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the said Supreme Court, hereby 
certify the foregoing pages numbered from 1 to 23, both inclusive, 
to be a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 61950 at Law, wherein Thompson & Spear 
Co. Inc., is Plaintiff and R. H. Arnold, trading as R. H. Arnold Co., 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of January, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

Asst. Clerk. 
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25 In the Supreme Court of the District of Columbia. 

At Law. 

No. 61950. 

Thompson Spear Company, Incorporated, Plaintiff, 


vs. 

R. H. Arnold, Trading as R. H. Arnold Company, Defendant. 

Bill of Exceptions. 

Be it remembered, That on June 2, 1920, this cause came on for 
trial before Mr. Justice Hitz and a jury and the plaintiff offered in 
evidence the following: 

Frances G. Golden. 

Frances G. Golden testified as a witness for the plaintiff as follows: 
She is a stenographer and was so employed in September, 1917, 
by the defendant and identified her signature to the paper handed 
to her whereupon she was asked by the plaintiff’s counsel, 

Q. “Whose signature is this?” 

Counsel for defendant objected on the ground that the witness, 
having proved her own signature, it was incompetent to go further 
and prove other signatures on the paper. At the court’s suggestion, 
she was asked by counsel for plaintiff if she knows this other signa¬ 
ture and she said that she does and she was then asked again, 
“Whose signature is it?”. Counsel for defendant objected on the 
ground that the question is incompetent, irrelevant and immaterial. 

At the instance of the court, counsel for plaintiff then asked 
26 if she saw this other signature put on there and she said 
“I think I did because it is in the same ink.” Counsel for 
defendant then asked that the part of the answer stating the reason 
be struck out, whereupon the court said, “If Miss Golden saw the 
signature put on, I would let her say whose signature it is.” In re¬ 
sponse to questions by counsel for plaintiff she said that she was 
requested to witness the signature of the defendant and she was 
again asked, “Whose signature is that on there?” Counsel for de¬ 
fendant then objected on the ground that the question is incompe¬ 
tent, irrelevant and immaterial. Counsel for plaintiff then asked the 
witness if she saw defendant write that signature and again counsel 
objected on the ground that the question is irrelevant, incompetent 
and immaterial but the court overruled the objection, and allowed 
the defendant an exception, whereupon the witness answered that 
she did see the defendant write his signature. The paper was marked 
for identification and is here identified as No. 1. 
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The witness was next shown a piece of paper and said she pre¬ 
pared it by dictation of defendant and that it bore her signature; 
that she was often requested to sign letters when the defendant had 
to go out of the office and it happens she signed the letter and added 
her initials at the end; that she was often requested to sign letters 
when the defendant was out of the office and this is one instance. 
This paper was marked for identification and is here numbered “2.” 

She said she is familiar with the defendant’s signature and knows 
it when she sees it and identified it on a second letter shown to her 
which she prepared, the substance of which the defendant dictated 
to her. Counsel for defendant objected on the ground that the prep¬ 
aration of the letter was irrelevant and immaterial but the court over¬ 
ruled the objection and allowed an exception to defendant. This 
letter was marked for identification and is here numbered “3.” 

Thereupon counsel for defendant was shown certain letters 

27 and admitted the defendant’s signature to certain of them 
which purported to be signed by him and admitted the signa¬ 
ture of Mr. Ralph Holman to certain letters which puij>orted to be 
signed by him. These letters were marked for identification and 
are here numbered, “4,” “4a,” “46,” etc. The witness next said that 
the letter shown to her was prepared by her from dictation of a Mr. 
Rosenheim and, over objection by counsel for defendant on the 
ground of irrelevancy, incompetencv and immateriality, that it called 
for the conclusion of the witness and was not the proper way to prove 
any authority of Mr. Rosenheim, binding the defendant, was allowed 
to say that Mr. Rosenheim was the office manager for defendant; 
that Rosenheim was in defendant’s office and what he did in that 
office that she saw was that he took care of correspondence and office 
details. This letter was marked for identification and is here num¬ 
bered “5.” 

Another letter marked for identification and here numbered “6,” 
the witness was allowed to say, over objection by counsel for de¬ 
fendant and under exception allowed by the court, was prepared from 
Mr. Rosenheim’s dictation and that it bore his signature. The same 
objection, exception and testimony was given by the witness as to 
another letter marked for identification and here numbered “7.” 

There was no cross-examination of this witness. 

Albert A. Thompson. 

Albert A. Thompson, testified on behalf of the plaintiff as follows: 
He is the president and treasurer of the plaintiff corporation and 
in September, 1917, was its president. He has had dealings with 
defendant. Copy of Letter from plaintiff to defendant of October 24, 
1917, was presented by counsel for plaintiff, whereupon the follow¬ 
ing occurred: 

28 Mr. White: You can offer your copy of that without proof 
of it. 

Mr. Roberts: We offer it. 

Mr. White: I object to it, Your Honor. 

3—3493a 
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Mr. Roberts: We offer a copy of the letter, a carbon copy of the 
letter dated October 24, 1917, as follows- 

Mr. White (interposing): Wait one minute. Let me look at it a 
moment. I object to this, Your honor, as immaterial and irrelevant. 
It is dated prior to the date of the contract referred to and of course 
is merged in the contract. As to the paper which counsel says ac¬ 
companies it, I cannot admit that, because I find no copy of it. I 
do not find the original in my files. 

Mr. Roberts: Can you find the original of the letter in your files? 

Mr. White: Yes, I do, the letter of October 24. 

Mr. Roberts: Does your Honor rule on that? 

The Court: I overrule the objection. 

Mr. White: I ask an exception. 

Mr. Roberts: This letter is dated October 24, 1917, directed to 
R. H. Arnold & Co., 85 State Street, New London, Conn., and is as 
follows: 

(Mr. Roberts here read the letter referred to, which was marked 
Plaintiff’s Exhibit No. 1.) 

There was a schedule showing how the $3,800.00 was made up 
accompanying that, but they tell me that they have not got it, and I 
want it to appear- 

Mr. White: I object to the statement of counsel, in the presence of 
the jury, about what is in the paper, a paper which is not in evidence. 

Mr. Roberts: I withdraw it. 

29 Mr. White: Of course, it may be withdrawn verbally, 

but how in the world are you going to take these things 
out of the minds of the jurors? I put counsel on notice that I did 
not have the original of the schedule which he says accompanied 
the letter. Then he says he will not offer it, although it contains 
thus and so. I think that is highly improper, and it has an im¬ 
proper purpose, and I move that a juror be withdrawn and the case 
continued. 

The Court: Well, I will deny the motion, but, of course, gentle- 
men, you will not consider what counsel say as contained in a letter 
that is offered. I have no doubt we will have trouble enough in 
dealing with the matter that is offered. So, just disregard it. 

The letter of October 24, 1917, is in substance: 

We propose to furnish and install the plumbing in a General Store 
House, Submarine Base, New London, Conn., in accordance with 
plans and specifications by the Bureau of Yards and Docks, for the 
sum of Thir-y Eight Thousand Dollars, ($3,800.00). 

Soil pipe to go out through the building at the end where the 
toilet room is shown. 

We do not include any excavating, mason or carpenter work. 

The witness then said he received a reply to the letter of October 
24. Thereupon the letter was offered in evidence and counsel for 
defendant objected to it on the ground that it was not signed by 
the defendant nor by any person authorized by the defendant and 
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that it was likewise merged in the contract. This is the letter here¬ 
tofore numbered “1” for identification. The Court overruled this 
objection and allowed the defendant an exception and the letter 
was admitted in evidence and read to the jury, and is dated October 
29, 1917, and is in substance as follows: It is marked Plaintiff’s 
Exhibit “No. 2.” 

30 Subject: General storehouse, navy yard; submarine base, 
Connecticut; specification No. 2462. 

We enclose herewith our subcontract form in duplicate covering 
above work. You will please sign the contracts and have bond 
executed, by Surety Company, returning them to us within ten days 
for our signature, when we will return your copy for your files. 

We also request you to return with these contracts the number 
of your liability insurance policy and the company in which you 
are insured as provided in these contracts. 

The signature of “R. H. Arnold Co., By:” is in typewriting and 
the name “R. H. Arnold” and the initials “F. C.” are in pen and 
ink. 

Plaintiff’s counsel next offered in evidence a letter from plaintiff 
to defendant dated November 5, 1917, to which counsel for defend¬ 
ant objected that it also was merged in the contract which was later 
executed but the court overruled the objection and allowed an ex¬ 
ception and the letter was read to the jury and is as follows: 

Please find enclosed signed copies of contract for plumbing and 
conductor piping for General Store House, Navy Yard, Specifica¬ 
tion #2462, Submarine Base, Conn., with the addition “under ex¬ 
ceptions” that you do all excavating for drain pipes, mason and 
carpenter work in connection with the plumbing. 

We have not given or signed a bond nor do we intend to, we met 
you on prices for this work, and will not pay out any money for 
bonds. So please do not write back and cause any delay in starting 
the work, as this — final. The quicker you get the plans and spe¬ 
cifications to us, the sooner we will make the layout for the plumb¬ 
ing and get the stock on the job. 

Our Liability Policy is No. D-28,207, Maryland Casualty Com¬ 
pany, Home Office, Maryland. 

The letter of defendant to plaintiff dated November 7, 1917, was 
next read in evidence to the jury under the same objection and rul¬ 
ing aaid exception, and is as follows: 

31 “Thompson, Spear & Co., Inc., 

134 Milk Street, 

Boston Massachusetts. 

Gentlemen : 

When replying always use specification numbers. 

Subject: General storehouse, navy yard; submarine base, Con¬ 
necticut; specification No. 2462. 
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We are in receipt of your signed contracts and the same have been 
executed by us. If you did not figure to include the cost of a 
Surety Bond for this contract, please have the same executed by 
Surety Company and we will stand the expense of same and here¬ 
with enclose contracts for that purpose. 

It is our custom, and a requirement of the Government that we 
secure Surety Bonds for Government work. Please comply with 
this request and oblige.” 

Counsel for plaintiff next showed the witness a paper referred 
to as the contract and the witness said he first saw it when he re¬ 
ceived it in his office where he opened the mail and found it. 

32 Over the objection by counsel for defendant that no evi¬ 
dence had been introduced of a sufficient effort to produce 

the attesting witness, K. M. Conlan, as a witness, and under excep¬ 
tion, witness Thompson said that he knows her signature; that he 
asked her to put her name on there to witness his signature; that 
“she is somewheres around Massachusetts, but I do not know just 
where”; that she was in his employ when she signed this as witness 
but has not been for almost two years; that he does not know where 
she can be found and that she is not in the District of Columbia 
that he knows of. The following then occurred: 

Q. What signature is that under R. H. Arnold? 

Mr. White: I objection to that, Your Honor. 

A. That is my signature. 

Plaintiff’s counsel next offered the contract in evidence to which 
counsel for defendant objected on the ground that there is no suffi¬ 
cient proof of the signatures, that the proof offered is not the best 
evidence, nor the character of evidence required to prove the sort of 
instrument which it purports to be. These objections were over¬ 
ruled and an exception allowed to defendant. 

Counsel for defendant next objected that on the face of the paper 
there is an obvious and materiM mutilation, alteration and inter¬ 
lineation, namely the words, “no exception” crossed out in red and 
the words “excavating and drain pipes, mason and carpenter work” 
interlined. This objection was overruled subject to the explanation 
to be made by plaintiff and an exception allowed to defendant. 

Counsel for defendant then objected to the explanation by this wit¬ 
ness on the ground that the proof of these matters were reposed in 
the witness to the signatures which the parties selected namely, 
Witness Golden, for defendant, and witness Conlan for plaintiff, 
and that all other testimony is irrelevant, incompetent, and 

33 immaterial. The court overruled the objection and allowed 
an exception and the witness said that when he first saw the 

paper the words, “no exception” were written in with a typewriter, 
after the printed words “except only,” at which time there was no 
signature on the paper and he had his treasurer write in the words, 
“excepting when excavating of drain pipes, mason and carpenter 
work.” The treasurer did this in witness’ office, in his presence, 
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and under his order and the treasurer also struck out with red ink 
the words, “no exception,” and also put the red ink marks on the 
back of the paper a-nd this was all done before any signatures were 
put on and after this was done witness signed the contract and a 
duplicate and the same thing identically was done upon both. 

Over the same objections and under exception the witness said 
that he signed the above letter of November 5 and sent it and the 
duplicate contract to defendant and he next saw the contract when 
it came in the mail from defendant. Thereupon the following oc¬ 
curred : 

Q. When the paper came back to you, what appeared on the back 
of it under the heading of signatures there? 

Mr. White: The same objection, Your Honor. 

Mr. Roberts: You need not say who signed it, but what appeared 
on there. 

Mr. White: I renew the objection as to the signatures on the 
paper. I thought Your Honor was about to rule on it. 

The Court: I think he may say that when he got it back it 
either bore or purported to bear those signatures, or it did not. 

34 Mr. White: I ask an exception to that, Your Honor. 

The Court: Yes sir. 

Mr. White: I have got to save my original point. 

The Court: If it bears on there when it got back what it now has, 
he may say it, subject to your exception. (After a pause.) Are 
you going to withdraw the question, or what, Mr. Roberts? 

Mr. Roberts: No, I want the question to stand as to what appeared 
on there, what writing. I did not ask him who wrote it. I asked 
him what appeared on there. 

A. Well, what is on it, the writing that is on it now above mine 
and here below Miss Conlan. 

Q. Then when it came back to you- A. Yes, when it came 

back to me. 

Q. (Continuing:) —in the letter from Mr. Arnold it had that 
writing on it? A. Yes sir. 

Counsel for plaintiff next offered in evidence the said contract be¬ 
tween plaintiff and defendant, a certain certificate, contract 2462 be¬ 
tween defendant and the United States, the specifications and the 
general provisions, to which counsel for defendant objected upon 
the ground that the best evidence of their execution had not been 
given, but the objection was overruled, and exception was allowed and 
the papers were admitted and the material parts thereof are as fol¬ 
lows: 

35 For R. H. Arnold Co. 

Note.— All Sub-Contractors are cautioned to thoroughly examine 
and read the general contract and all plans and specifications, from 
beginning to end, when bidding on any sub-contracts, as their par¬ 
ticular branch of work may be scattered through different parts of 
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the plans and specifications, and as all the sub-contracts we enter into 
contemplate entire completion of each particular branch of sub-con¬ 
tract work, no matter where or how shown or specified on the plans or 
in the specifications, unless especially excepted by written agreement. 

R. H. ARNOLD, 

Doing Business under the Name of 

R. H. Arnold Co. 

Copy. 

Standard Form of Subcontract. 

Subcontract for all the plumbing work complete including leader 
pipes from outlet boxes for the same, under Specification No. 2462. 

Except only [no exceptions]* excavating of drain pipes, Mason & 
Carpenter work. 

Subcontractor: Thompson & Spear Co., Inc., 134 Mil St., Boston, 
Massachusetts. 

Owner of building: Navy Dept., U. S. Government. 

Location of building: General Storehouse, Navy Yard, Submarine 
Base, Conn. Specification No. 2462. 

Architect: Bureau of Yards & Docks, Navy Dept., U. S. Govern¬ 
ment. 

Date of this subcontract : October 29, 1917. 

General contract dated September 6, 1917, and on file in Office of 
the U. S. Government. 

Subcontract price: Thirty-eight hundred dollars and no cents 
($3,800.00). 

This agreement, made and entered into the day and year above 
written, between R. H. Arnold, doing business under the name of 
R. H. Arnold Company, hereinafter designated as General Con¬ 
tractor, and the above named Sub-Contractor. 

Witnesseth, first. That the said Sub-Contractor for the consider¬ 
ation above mentioned, agrees that he will as soon as above men¬ 
tioned building is ready for the commencement of the work under 
this sub-contract, well and truly furnish all labor, materials, tools, 
appliances and other things required for, and to cause to be prose¬ 
cuted to completion as rapidly as the conditions of said building will 
admit, all the above mentioned sub-contract work for the said build¬ 
ing above mentioned, described in plans and specifications prepared 
for said building by the above mentioned architect, at the times and 
in the manner and under all the conditions provided in each and 
every part of said plans and specifications, and in a general contract 
for the erection of said building, between the above named owner 
and the General Contractor; which said contract, together with said 
plans and specifications are so filed and are above mentioned; said 
contract, plans and specifications being hereby made a part of this 
agreement; and the said Sub-Contractor agrees to save the said Gen¬ 
eral Contractor free and harmless from any and all liability and all 
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damages which may accrue against or upon the General Contractor 
through or as the result of any wrongful act, neglect or default of said 
Sub-Contractor or his employes by any person whatsoever. 

Second. That the said General Contractor will, in consideration of 
the said covenants and agreements being strictly performed and kept 
by the said Sub-Contractor, as hereinabove mentioned, well and truly 
pay, or cause to be paid, unto the said Sub-Contractor the said sum 
of money above mentioned as the sub-contract price. 

In the manner following: In payments on the first of each month 
as the work progresses amounting to ninety per cent of the value of 
the completed work as based on the above contract price, and the 
remaining ten per cent thirty days after the completion of this sub¬ 
contract and acceptance of the same by the above named owner or 
architect; but in the event that the General Contractor should deem 
himself insecure by reason of a possibility that the laborers or the 
material-men of the Sub-Contractor may file claims of liens upon said 
property, or may give to the Owner notices to withhold money from 
the General Contractor, then the General Contractor may at his op¬ 
tion withhold further payments until furnished with receipts or re¬ 
leases from all such material-men and laborers. 

Third. Should the General Contractor at any times during the 
progress of said works, direct in writing any alterations of, deviations 
from, additions to, or omissions from the said sub-contract work, then 
said sub-contract work shall be done by the Sub-Contractor in the 
manner so directed. Such changes shall in no way render invalid 
this contract; but the value of the work omitted shall be deducted 
from, and the value of the work added shall be added to, this contract 
price at fair valuations, using the contract price on the whole of the 
sub-contract work as a basis for computing such valuations. No 
agent of the General Contractor shall have the power to direct or per¬ 
mit any such alterations, deviations, additions, or omissions except 
in writing. 

Fourth. This is the essence of this agreement and the subcontrac¬ 
tor agrees to perform his work at such times and in such manner as 
well enable us to complete the work within the time specified in the 
General Contract. 

Fifth. The Sub-Contractor is an independent contractor and is in 
no sense an employe of the General Contractor; and in performing 
and completing this contract, the Sub-Contractor shall have all of the 
privileges and rights, and be charged with all of the duties and obli¬ 
gations, accorded to or placed upon an independent contractor by 
law. 

36 Sixth. The Sub-Contractor agrees that he has taken out 
and will maintain at his own cost, insurance covering all his 
employes employed in the execution of this sub-contract, with an in¬ 
surance carrier authorized to write such insurance, covering his full 
liability under the laws of the State of Connecticut. Sub-Contractor 
also agrees to deliver to General Contractor immediately upon the 
execution of this contract, a writing from the agent of such carrier, 
undertaking to serve upon General Contractor copies of all notices 
given by such carrier to the Sub-Contractor, and a similar written 
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statement shall be delivered to General Contractor immediately upon 
the issuance of any policy during the existence of this sub-contract. 
In the event of the failure of Sub-Contractor to comply with any of 
the provisions of this paragraph, the General Contractor may take 
out and pay for such insurance as he deems necessary to protect him¬ 
self, and the cost thereof shall be immediately repaid by Sub-Con¬ 
tractor. 

Seventh. Should the Sub-Contractor at any time fail to perform 
said work in accordance with this contract, or as rapidly as the Gen¬ 
eral Contractor shall deem proper, and should such failure continue 
for three days after service of a written notice from the General Con¬ 
tractor to the Sub-Contractor, specifying the particulars of such fail¬ 
ure, served personally on or mailed to the Sub-Contractor, or posted 
on said structure, then such failure and such continuance thereof 
shall constitute a breach of this contract by the Sub-Contractor, and 
such breach shall entitle the General Contractor to terminate this con¬ 
tract and complete said work himself, or cause the same to be com¬ 
pleted by others, and such breach shall also entitle the General Con¬ 
tractor at his option to treat such failure as a partial breach, and per¬ 
mit him, by himself or through the employment of others, to take 
charge of the work and make good such failures; and either in case 
of such termination or of such partial breach, the Sub-Contractor 
agrees to immediately repay to the General Contractor the cost to the 
General Contractor of all such work, and also all other damages sus¬ 
tained by the General Contractor on account of such failure, which 
said cost and damage shall also be an offset against any money owing 
to the Sub-Contractor from the General Contractor; and in any such 
case, the material of the Sub-Contractor on the premises may at the 
option of the General Contractor be used or rejected. 

Eighth. As to words in this contract referring to the parties hereto, 
the masculine shall be synonymous with the feminine or neuter, 
and the singular shall be synonymous with the plural, in order, if 
necessary to completely effectuate such reference. 

In witness whereof, the said Sub-Contractor and the said General 
Contractor each has hereunto set his hand and seal, the day and year 
first above written. 

R. H. ARNOLD, 

Doing Business under the Name of R. H. Arnold Co. 
(Signed) R. H. ARNOLD. 

(Signed) By ALBERT A. THOMPSON, 

Pres., for Thompson & Spear Co., 

{Sub-Contract(yr). [seal.] 

Witness * 

(Signed) K. M. CONLAN, 

(Signed) F. GOLDEN, 

As to R. H. A. Co. 

37 In the line near the top, after the printed words “except 
only,” the words “no exceptions” were written in typewriting 
and cancelled in red ink and there were substituted the words “ex¬ 
cavating of drain pipes, mason and carpenter work,” in black pen 
and ink. 


R. H. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 


25 


38 United States of America. 

Navy Department. 

Washington, April 14, 1920. 

I hereby certify that the annexed are true copies of Contract No. 
2462 (including specification No. 2462 and General Provisions), 
dated September 6, 1917, between R. H. Arnold Company for con¬ 
struction of storehouse at New London, Conn., and of certain papers 
relating thereto, on file in the Bureau of Yards and Docks. 

C. W. PARKS, 

Chief Bureau of Yards and Docks. 

Office of the Secretary. 

I hereby certify that C. W. Parks who signed the foregoing cer¬ 
tificate, was at the time of signing Chief of the Bureau of Yards and 
Docks and that full faith and credit should be given his certification 
as such. 

In testimony whereof, I have hereunto set my hand and caused 
the Seal of the Navy Department to be affixed this fourteenth day of 
April, one thousand nine hundred and twenty. 

[seal.] JOSEPHUS DANIELS, 

Secretary. 
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U. S. Submarine Base, 


New London, Connecticut, 


Public Works Department. 


R. H. Arnold Co., 

629 Woodward Building, 
Washington, D. C.: 


December 26, 1917. 


Subject: Contract 2462 for General Storehouse, additional offices, 
and toilet. 

Incls.: (A) 3 copies of drawing 1-17. 

(B) 3 copies of drawing 1-12. 


Gentlemen : 

1. The Bureau of Y. & D. has approved the following additional 
work to be done under the above contract: 

(а) Provide additional offices. The details are shown on draw¬ 
ing 1-17. 

(б) Provide toilet on first floor as per drawing 1-12. 

Please proceed with this work accordingly. As soon as possible 
submit your estimate of the additional compensation which should 

4—3493a 
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be allowed you under Paragraph 13 of the General Provisions in 
your contract stating labor and material separately and including 
10% profit. 

2. The character of plumbing fixtures desired in the toilet is a 
duplication of those already included in second floor toilet. For 
iminals No. 35-V Plate No. 8 Standard Plumbing Specifications is 


desired. 

Yours truly, 


G. S. BURRELL. 


Copy. Thompson & Spear Co., Detroit Steel Products Company. 
J. G. E. W. 1/2/18. 

40 Navy Department. 


(Memorandum Copy of Contract No. 2462.) 

Based upon plans and specifications prepared by the Bureau of 
Yards and Docks. 

(The original is on file in the Office of the Auditor for the Navy 
Department.) 

This contract, of two parts, made and con-luded this sixth day of 
September, A. D. 1917, by and between R. H. Arnold, a citizen of 
the State of California, doing business under the firm name of R. H. 
Arnold Co., having an office and place of business at No. 1025 
Vermont Avenue, Washington, District of Columbia, party of the 
first part, and the United States, party of the second part, 

Witnesseth: That the said party of the first part and the said 
party of the second part do covenant and agree to and with each 
other as follows: 

First. For and in consideration of the payments to be made as 
hereinafter provided the party of the first part will, construct and 
complete at the Submarine Base, New London, Connecticut, a rein¬ 
forced concrete building and for use as a general storehouse, in 
accordance with the provisions of specification No. 2462, as con¬ 
templated by Item 1, paragraph 176 thereof, and as amended by 
addendum No. 1 thereto. 

Second. Said specification No. 2462 and the General Provisions 
and drawings therein mentioned, and the Instructions Relative to 
Factory Inspection mentioned in the said General Provisions, are 
appended hereto and form a part of this contract. 

Third. The standard specifications mentioned in paragraph 14 of 
said specification No. 2462 are on file in the office of the officer in 
charge of the work and are to be considered as forming a part of 
this contract with like effect as though included herein. 

Fourth. It is agreed and understood that the work to be done 
under this contract shall be completed within one hundred (100) 
calendar days from the date a copy of this contract is delivered to 
the party of the first part. 

Fifth. It is further agreed and understood that the party 
of the second part reserves the right to modify the compensa- 


41 








R. H. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 27 

tion to be paid under this contract, in such a manner as to obtain 
a credit, based on the difference between the quotations on construc¬ 
tion materials obtained by the party of the first part at the time of 
preparation of the proposal for the work covered by this contract, 
and the cost of such materials which may be secured by the party 
of the second part. 

Sixth. For and in consi-eration of the faithful performance of 
this contract the party of the first part shall be paid, upon vouchers 
prepared, certified, and approved in the usual manner and payable 
through such navy pay office as the party of the second part may 
elect, the sum of one hundred nineteen thousand six hundred dol¬ 
lars, ($119,600.00), in the matter provided in the specification 
aforesaid. 

Seventh. Neither this contract nor any interest therein shall be 
transferred by the party of the first part to any other party or parties. 

. Eighth. No Member of or Delegate to Congress, nor any person 
holding any office or appointment under the Navy Department, is, 
or shall be, admitted to any share or part of this contract or to any 
benefit to arise therefrom: Provided , That this provision shall not be 
construed to extend to this contract if the same is made by an in¬ 
corporated company for the general benefit of such company. 

In the performance of this contract no person shall be employed 
who is undergoing sentence of imprisonment at hard labor imposed 
by a court having criminal jurisdiction. 

In witness whereof, the said parties hereto have hereunto set their 
hands the day and year first above written. 

R. H. ARNOLD, 

Doing Business under the 
Firm Name of R. H. Arnold Co. 
THE UNITED STATES, 

By F. R. HARRIS, 

Chief of Bureau of Yards and Docks, Acting 
under Direction of the Secretary of the Navy. 


WltllPQQPQ * 

ERNEST PFEIFFER. 

B. Z. STAUGHT. 

0. K. 

G. R. KURRIE, 

F. R. HARRIS, 

Chief of Bwreau of Yards and Docks. 

42 The material parts of the specifications are these: 

<( Specification No. 2462, for a General Storehouse at the Submarine 

Base, New London, Conn. 

General Provisions. 

1. The general provisions entitled “General Provisions Forming 
Part of Specifications for Contracts for Public Works, Bureau of 
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Yards and Docks, March 20, 1917,” shall form a part of this specifi¬ 
cation and of any contract based hereon. Copies of the said “General 
Provisions” may be had on application to the Chief of the Bureau of 
Yards and Docks or to the commandant of any navy yard or naval 
station. 

******* 

Materials and Workmanship. 

27. All materials and workmanship shall be of the best quality 
of their respective kinds unless other grades are specifically men¬ 
tioned and the acceptance of same is understood and agreed to be 
subject to the approval of the officer in charge. 

******* 

Plumbing. 

103. Work required includes the installation of the sewer, vent, 
hot and cold water supply systems to the points specified or indicated, 
together with the installation of all fixtures properly set up in work¬ 
ing order. The contractor shall supply all labor and materials neces¬ 
sary to the proper performance of the work as herein specified and as 
indicated or implied by the plans. 

104. Water supply.—The contractor shall furnish and install water 
supply main and branches where required to a point 5 feet outside 
building line. 

105. Valves on all main water piping shall be gate valves, with 
noncorrosive gates and removable seats. They shall be of heavy 
weight constructed for a working pressure of 125 pounds per square 
inch. Valves 2 inches and under in diameter shall be of brass, 
finished trim and rough body, and valves over 2 inches in diameter 
shall be of iron bodies with brass mountings, brass lined, with iron 
handwheels. All valves shall be of the best quality and make. 

106. Location of valves.—The contractor shall install valves on 
cold-water branches in building. He shall also install vaves on hot- 
water main at tank and on all cold and hot-water branches to bat¬ 
teries of fixtures. 

107. Soil, waste, and vent pipes.—All soil pipe shall be of cast iron, 
bell and spigot type, with lead and oakum calked joints. Where 
necessary to change direction, wyes, half wyes, or one-eighth bends 
shall be used. Vertical line of soil or vent pipes shall be provided 

with long sw'eep 90° bends at bases. Venting of system will 
43 be secured by continuing ends of all runs through roof. Vent¬ 
ing of individual fixtures will not be required. Vent stacks 
shall be of wrought iron or steel pipe and shall extend 18 inches above 
roof line. 

108. Clean outs.—Clean outs shall be provided where indicated 
by the officer in charge. Clean outs shall consist of T or Y fittings 
with extra heavy brass screw pattern clean-out plugs. Clean-out 
plugs shall be brought up flush with floor line. 
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109. Down-spout connections.—Connections of down spouts with 
sewers shall be made with cast-iron bell and spigot pipes. 

110. Main sewer from building.—Main sewer shall be of extra 
heavy cast-iron soil pipe, sizes as shown on drawing. 

111. Water mains.—All water piping, except the exposed piping 
in connection with fixtures and underground piping, shall be of 
wrought iron or steel, and shall be standard weight, galvanized. 
Fittings for above piping shall also be galvanized. Piping which 
is underground shall be of cast iron. Branches to individual fix¬ 
tures shall be of the sizes and material specified under the fixture in 
question. Water piping shall start from the points indicated by the 
officer in charge and shall run to the hot-w T ater tank and to the 
various fixtures indicated on the drawings. Hot-water pipe shall 
start at liot-water tank and connect with the various fixtures. All 
exposed hot and cold water piping at fixtures shall be of brass, heavily 
nickel plated. 

112. Pipe hangers and supports.—Contractor shall furnish and 
install all necessary pipe hangers and supports. They shall be spaced 
not more than 8 feet apart. They shall be of the adjustable type, of 
heavy weight, and of a quality and style approved by the officer in 
charge. Hangers shall swivel both top and bottom, so as to allow 
hanger to swing without bending strain when pipe expands. 

113. Fire hose.—The contractor shall install at each point indi¬ 
cated on the drawings a nickel-plated swinging hose rack approx¬ 
imately 6 feet above the floors. Provide and install two 2 % inch 
nickel-plated brass angle valves and outlets for hose connections. 
Valves must be absolutely water-tight at 100 pounds pressure, and 
hose must be kept entirely dry and not attached to valves, until it is 
known that the latter are absolutely water-tight. Racks shall be 
nickel-plated, swinging hose racks, in which the hose is supported 
by brass-wire double-eyelet rods or brass-wire loops. Eyelet rods 
shall be supported by brass rods. Rods and wire supports shall be 
designed in such a manner as to allow the wire supports to fall or 
swung free of the hose in running off and at the same time to remain 
suspended from one or both of the supporting rods or frames. Sup¬ 
porting rods for wire supports shall be incased in nickel-plated pro¬ 
tecting frame. There shall be supplied with each rack 100 feet of 
2V2 inch unlined linen hose, which shall conform to Specification 
No. 34H7ai, referred to in paragraph 14, and all necessary hose fit¬ 
tings, which shall conform to Specification No. 34F3a, referred to 
in paragraph 14. 

114. Protection of pipes.—Where wrought-iron pipes are run 
through walls or floors they shall be provided with sleeves or casings 
of No. 20 United States standard gauge galvanized iron, put on in an 
approved manner, for the full thickness of the walls or floors, so that 
the wall or floor shall not come in direct contact with the piping. 

115. Pipe covering.—Fire risers and valves and all hot-water 
piping, except branches to individual fixtures, shall be covered with 
85 per cent magnesia sectional covering and canvas jacket secured by 
brass bands, spaced not over 18 inches apart. Valves and fittings 
shall be covered in the same manner. 
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116. Painting piping.—All piping required to be covered shall be 
painted one coat of asphalt or graphite paint before the covering is 
applied. All parts to be painted shall be thoroughly cleaned of all 
rust, oil, scale, or grease, before the paint is applied. 

44 117. Painting covering.—All covering exposed to view shall 

be painted two coats. Colors shall be as directed by the officer 
in charge. Covering shall be thoroughly cleaned before painting. 
Brass bands shall be removed, temporarily, while paint is being ap- 
plied. 

118. Test of water systems.—The water-supply systems, including 
all hot and cold water pipes, all cocks, valves, etc., shall be proven 
tight under a hydrostatic-pressure test of 150 pounds per square inch. 

119. Test of sewer system.—After the complete installation of all 
soil, vent, and waste pipes, and before the installation of any fixtures, 
the ends of the entire system shall be capped and all lines filled with 
water to the roof line, permitting the same to stand for 24 hours, and 
inspection made by the officer in charge. This applies to all work 
of every description, whether underground or otherwise, and no work 
shall be concealed until after test and inspection have been made to 
the entire satisfaction of the officer in charge. After fixtures are 
set, a peppermint or equivalent test shall be made. An approved 
apparatus shall be used. 


Plumbing Fixtures. 

120. Types of fixtures.—Plumbing fixtures shall, in every particu¬ 
lar, be of the best quality manufactured of the grade specified, and 
they shall conform in every respect to those specified in the standard 
“Specifications for plumbing fixtures, etc.” for the Treasury, War, 
and Navy Departments. Reference, by numbers for individual fix¬ 
tures herein specified, is to the above specification. Bidders shall 
state in their bids the name of the manufacturer of the plumbing 
fixtures which they propose installing. 

121. Lavatory and slop sink.—Lavatory shall be as per No. 20- 
RIBS, plate No. 20, with nonsiphoning trap. Slop sink shall be as 
per No. 110F, plate No. 7. 

122. Water-closet.—Water-closet shall be as per type No. 541L, 
plate No. 4, with floor outlet, wood seat, enameled iron tank. 

123. Water-closet inclosure.—Water-closet inclosure shall be as 
per type “T,” plate No. 47, and shall be of slate. Inclosure shall 
be provided wfith the accessories show n on plates Nos. 47 and 50. 

124. Water-closet accessories.—Coat hook as per type No. 10, plate 
No. 51, and paper hanger as per type No. 25, plate No. 51, shall be 
installed in w T ater-closet inclosure. 

125. Urinal.—Urinal shall be as per type No. 351, plate No. 8, 
with slate partitions and back, and standards and connecting angles 
for partitions. The slate partitions, standards, and connecting clips 
to be in accordance with plates Nos. 47 and 50. 

126. Hot-w r ater tank.—Hot-w r ater tank shall be installed where 
indicated by the officer in charge, and shall be as per type No. 24HP, 
plate No. 44. 
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127. Slate partitions.—All slate to be first quality with all exposed 
edges slightly rounded and exposed surfaces finely rubbed. Parti¬ 
tions shall be accurately cut to dimensions indicated, well fitted to¬ 
gether and to plumbing work, and drilled for all pipes, bolts, hard¬ 
ware, etc. All partitions shall be erected true and plumb and secured 
with brass connecting angles or bolts, and be supported on brass 
standards. All brass work shall be nickel plated. 

45 The material parts of the general provisions are these: 

General Provisions Forming Part of Specifications for Contracts for 
Public Works, Bureau of Yards and Docks, Navy Department. 


March 20, 1917. 

1. Contract.—The contract to cover the work to be done will be 
based upon these general provisions the detailed specification of the 
work, and the plans or other papers to which such detailed specifica¬ 
tion refers, all of which will be attached to and form a part of the con¬ 
tract. The successful bidder will be the party of the first part to the 
contract and will be known as the contractor, and the Navy Depart¬ 
ment will be the party of the second part and known as the Govern¬ 
ment. 

2. Government Representatives.—The work will be under the 
general direction of the Chief of the Bureau of Yards and Docks, 
acting under instructions of the Secretary of the Navy. A resident 
officer of the Corps of Civil Engineers, United States Navy, or other 
officer or representative of the Government known as the officer in 
charge, will have immediate charge and supervision of the work and 
of all details thereof, including inspection. Appeals may be made to 
the resident senior naval officer, to the Chief of the Bureau of Yards 
and Docks, and to the Secretary of the Navy, in the order named. 

3. Control of Work.—The Government, by its officer in charge, 
shall at all times exercise full supervision and general direction of all 
work under the contract so far as it affects the interests of the Govern¬ 
ment, and all questions, disputes, or differences as to any part or de¬ 
tail thereof shall be decided by such officer in charge, subject to ap¬ 
peal, provided that it shall be distinctly understood that the super¬ 
vision and general direction of all work under the contract by the 
officer in charge shall not relieve the contractor of responsibility for 
the full protection of and responsibility for his work, both as regards 
sufficiency and time of execution. 

4. Omissions and Misdescriptions.—The omission from the con¬ 
tract or from the plans, specifications, or other papers attached thereto 
and forming a part thereof or the misdescription of any details of 
work the proper performance of which is evidently necessary to carry 
out fully the general intention expressed in the detailed specification 
of the work shall not operate to release the contractor from perform¬ 
ing such work, but the same shall be fully and properly performed 
in the same manner as if fully and correctly indicated, described and 
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required in and by the contract and without expense to the Govern¬ 
ment in addition to the contract price. 

5. Discrepancies.—The specifications and plans forming part of 
the contract shall be considered as supplementary one to the other, 
so that materials and workmanship indicated, called for, or neces¬ 
sarily implied by the one and not by the other shall be supplied and 
w T orked into place the same as though specifically called for by both. 
Should any discrepancy be found to exist between plans and specifi¬ 
cations or any parts of either, or should the language of any part 
of the contract prove to be ambiguous or doubtful, the officer in 
charge will decide as to the true intent and meaning. 

******* 

17. Changes.—The Government reserves the right to make such 
changes in the contract, plans and specifications as may be deemed 
necessary or advisable, and the contractor agrees to proceed with such 
changes as directed in writing by the Chief of the Bureau of Yards 
and Docks. The cost of said changes shall be estimated bv the 
officer in charge, and, if less than $500, shall be ascertained by 
him. If the cost of said changes is $500 or more, as estimated by 
the officer in charge, the same shall be ascertained by a board of not 
less than three officers or other representatives of the Government. 

The cost of the changes as ascertained above, when approved 
46 by the Chief of the Bureau of Yards and Docks, shall be added 

to or deducted from the contract price and the contractor 
agrees and consents that the contract price thus increased or de¬ 
creased shall be accepted in full satisfaction for all work done under 
the contract; Provided, That the increased cost shall be the estimated 
actual cost to the contractor at the time of such estimate and that the 
decreased cost shall be the actual or market value at the time the con¬ 
tract was made, both plus a profit of 10 per cent. 

18. Extras.—The contract price shall cover all expenses, of what¬ 
ever nature or description, connected with the work to be done under 
the contract. Should the contractor at any time consider that he is 
being required to furnish any material or labor not called for by the 
contract, a written itemized claim for compensation therefor must be 
submitted by him to the officer in charge, who will refer the same at 
once with full report and recommendation to the Navy Department, 
Bureau of Yards and Docks, for decision and formal order covering 
approved items, if any. The failure or neglect of the contractor to 
present, as above, his claim for material or labor alleged to be extra 
within 60 days after being required to furnish or perform the same 
shall be deemed and construed as a waiver of all claim and right to 
additional compensation for the furnishing or performance of the 
alleged extra material or labor, and the contractor agrees to accept the 
finding and action of the Navy Department, Bureau of Yards and 
Docks, in the premises as conclusive and binding. 

19. Oral Modifications.—It is distinctly understood and agreed 
that no oral statement of any person whomsoever shall be allowed in 
any manner or degree to modify or otherwise affect the terms of the 
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specifications, plans, or the contract. Changes shall be made only as 
herein elsewhere specified. 

* * * * * * * 

31. Subcontracts.—The contractor shall furnish the officer in 
charge, for the information of the Bureau of Yards and Docks, im¬ 
mediately upon the execution of any subcontract, a statement show¬ 
ing the name and address of the subcontractor, the character and 
location of the work involved, date of contract, time limit, if any, and 
amount of money agreed to be paid. This does not include material 
men performing no labor nor persons employed individually. 

47 Defendant’s signature was admitted to his letter to plaintiff 
dated November 16, 1917, and it was read to the jury as 

follows: 

We are enclosing herewith your copy of subcontract for your files. 
Kindly proceed with this work at once, and oblige, 

The witness then said that the contract accompanied this letter, it 
is one of the two sent to defendant and it is now in the condition 
witness received it. Letter of defendant to plaintiff of January 2, 
1918 with enclosure dated December 26, 1917, were read to the jury 
as follows: 

We are in receipt of a letter dated December 26, 1917, and plan, 
from Public Works Officer, copies of both of which we are sending 
you herewith. 

Please proceed with this work in accordance with letter and render 
us, as soon as possible, your estimate for extra on this contract. 

48 Witness said that upon receipt of this letter he made up an 
estimate for that extra work and sent it to defendant. Letter 

of plaintiff of January 7, 1918 was read to the jury as follows: 

We herewith enclose you estimate for Additional Plumbing to 
Contract #2462, Navy Yard, Conn., and we also inquire at this 
time regarding our price of December 13, 1917, which we mailed 
to your New London office, for plumbing in the addition to the New 
Barracks, also plumbing in the Scullery Building. We sent a man 
especially to New London to look over this proposition and to see 
the Commissioner of Public Works, to see what was wanted, as there 
was no specification on this job, and we made you the very lowest 
price that we could afford to put in. 

The writer called your representative in New London, on the tele¬ 
phone, but could not get any satisfactory answer, one way or the 
other. He said the Government were making new plans, and he 
would take it up with us later. That was two weeks ago and as yet 
we have heard nothing from him. 

Please let us hear from you in regards to this matter, and oblige, 
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Thereupon the following occurred: 

Q. Mr. Thompson, state whether or not that is a copy of the esti¬ 
mate enclosed in this letter of January 7 which I have just read 
(handing paper to witness). 

Mr. White: I object to that question as leading and as calling for a 
conclusion of the witness, and it is certainly not the way to prove 
a copy, Your Honor. 

The Court: Is not this the same date you have just read? 

Mr. Roberts: It is. That was included in that letter. That was 
a letter of transmittal, and that was included in it. 

Mr. White: If the counsel is testifying, Your Honor, of course I 
object to it and ask to have it stricken from the record. 

49 The Court: Yes, we will have to strike out Mr. Robert’s 
testimony. I will let you ask him whether he ever saw it 

before. 


By Mr. Roberts: 

Q. Did you ever see it before? 
The Court: What it is. 


A. Yes, sir. 

Q. Is it a copy of the proposal that you sent in under date of 
January 7? 

Mr. White: I object to that, Your Honor. 

The Court: I overrule the objection. 

Mr. White: I ask for an exception. 

The Court: All right. 

A. Yes; it is. 

Q. And what is the amount of that extra work? A. $986.00. 


Mr. White: I object to that. 

The Court: It speaks for itself, does it not? 

Mr. White: Why, surely. 

Mr. Roberts: I did not understand that this was going in. 

The Court: Oh, yes, I overruled the objection. 

Mr. Roberts: Oh, I thought it was to the form of the question 
that the objection was made. 

The Court: No, go ahead and read it. 


“R. H. Arnold Company, 

629 Woodward Building, 
Washington, D. C. 


January 7, 1918. 


Gentlemen : 

“We herewith propose to furnish and install the plumbing, in a 
proposed new toilet on First Floor of General Store House, 
50 Navy Yard, Conn., in addition to contract #2462 for the 
sum of Nin- Hundred and Eighty Six Dollard ($986.00). 
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“You to do all excavating, mason and carpenter work. The fol¬ 
lowing is the division of items: 

Soil, waste and vent piping. $162.92 

Hot and Cold water piping, covering and valves. 67.38 

W. C. & Urinal, Slate, with nickel Plate Trimmings set 

in place. 218.90 

Fixtures, 2 water closets, 2 urinals, 2 Lavatories, 1 floor trap, 

22 Coat Hooks and 2 paperholders. 208.17 

Labor, Board and Car Fares. 228.00 

Freight and Cartage. 11.00 


$896.37 

Plus 10%. 89.63 


$986.00 

Respectfully submitted.” 

Letter of defendant to plaintiff of January 8, 1918, was read to 
the jury as follows: 

We are in receipt of your letter of January 7th submitting bid 
for extra plumbing on Specification No. 2462. We will submit your 
proposal with our estimate and you are instructed to proceed with 
this work. 

Regarding your figure for plumbing work on Specification No. 
2567, The Barracks, this work has been awarded to contractors now 
employed on this specification. 

Thereupon the following occurred: 

Q. Now, will you produce the original of the letter of Mav 8, 
1918? 

Mr. White: We have not the original of that in Mr. Arnold's 
files. 

Mr. Roberts: It is dated May 8, 1918, and is as follows: 

51 “May 8, 1918. 

“Copy to New London. 

“R. H. Arnold Co., 

629 Woodward Bldg., Washington, D. C. 

“Gentlemen : 

“Answering your favor of May 6th in regard to slate for water 
closet and urinal stalls for the toilet on the first floor Contract 
#2462 for General Storehouse, Submarine Base, Navy Yard, Conn., 
we beg to state that we originally figured T. water closet partitions 
without backs and we see by the letter from Mr. G. S. Burrell that 
he wants backs on the water closet stalls and that he has so ordered 
it will have to be done unless he countermands it. 
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“If these backs have to go in we will have to get an extra $39.60 
for the same. 

‘‘Awaiting your reply, we remain, 

“Yours respectfully, 

“THOMPSON & SPEAR CO., Inc., 



“A.A.T./fnf. 


Mr. Roberts: Now, will you produce the original of a letter of 
May 13, 1918? 

Mr. White: I have no such letter. 

Mr. Roberts: Do you admit that signature (handing paper to 
counsel) ? 

Mr. White: It is not Mr. Arnold’s signature. I do know know 
whose it is. 

Mr. Roberts: 

Q. Mr. Thompson, have you seen that before (handing paper to 
witness)? A. Yes. 

52 Q. This is a copy of a letter that was sent by you- 

Mr. White (interposing): Oh, I object, Your Honor, that is lead¬ 
ing the witness and telling him what the answer is, from beginning 
to end. 

Mr. Roberts: I withdraw the question. 

Q. What have you to say with regard to that? 

Mr. White: What is the question ? 

Mr. Roberts: I have withdrawn the other question and I asked 
him what he had to say. He says he has seen that before and I asked 
him what he had to say with regard to it. 

Mr. White: That is pretty wide open. The witness may say he 
does not like the color of it. 

Mr. Roberts: He may say that if he wishes to. 

The Court: I overrule the objection. 

Mr. White: I ask an exception. 

A. In regard to that last letter you read, I sent them a price of 
$39.60 additional for slate backs on the T water-closet partitions in 
this extra toilet room, and then this is acknowledging the receipt of a 
letter from the Arnold Company accepting the price of $39.60. 

Mr. White: Now, I move that answer be stricken out as not the 
best evidence here, Your Honor, what purports to be a copy of some¬ 
thing not signed by anybody, proven, and it is not Mr. Arnold’s 
signature. It does not even purport to be. 

Mr. Roberts: This is a copy of a letter signed by Thompson-Spear, 
Inc., in which he acknowledges the receipt of a letter. 

The Court: Does he undertake to say that it is a corbon copy of an 
original signed by him. 

53 Mr. White: No, your Honor. 

Mr. Roberts: I so understood him to say. 
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The Witness: That is what I say. 

Mr. White: He says it now. I do not know how he knew that it is. 
A while ago we found from the witness that he had a stenographer. 
I do not know whether he is his own stenographer or not, who makes 
the carbon copies where they are filed, or where they come from. 
There are quite a lot of things that have to be shown. You have got 
to show those letters are mailed, from what repository they are pro¬ 
duced, before we agree to be bound by something that a man has in 
his files. 

The Court: Yes. 

A. This is $39.60, and he has to prove that, if he is going to rely 
on a contract. Where will we get if we go on asking the witness 
what this is and “what have you got to say about that?” It is just a 
broad open proposition. I submit it is entirely too loose, taking away 
from our client money in the form of a verdict and the judgment of 
the Court to follow with no authenticated piece of paper- 

The Court (interposing): Do you want me to change my ruling? 
I had already said that I thought this is going too far. I don’t think 
it is adequate now. 

Mr. White: I certainly do not want you to change your opinion, 
Your Honor. I did not so understand your Honor. 

The Court: Of course, if this man knows that he mailed the 
original- 

Mr. Roberts (interposing): I was just going to ask him that, Your 
Honor. 


By Mr. Roberts: 

Q. Can you state whether or not the original of the letter of which 
that purports to be a carbon copy was sent through the mail by you? 
A. Yes sir. 

Mr. White: I object, Your Honor. There is no testimony that 
there ever was an original in this testimony. I want to make 
54 a point of this $39.60 item, because we have got a claim here 
of $3,000 that I submit is in the same category. I do not 
care anything about the $39.60. It is a petty sum, but the same 
principle which involves the $39.60 involves the whole $3,000 claim. 
I submit that leading this witness, who follows every time with an 
“Oh, yes, yes, yes,” just as the attorney says is not the proper kind 
of testimony. We ought to have proof of this thing. You cannot 
prove a copy until you prove the existence of an original I could go 
on and say a good deal more, Your Honor and say, which is a fact, 
that he called upon me for the original and I told him that I had 
never seen the original and therefore he cannot prove a carbon copy 
because I have not seen the original. I want him to be held to strict 
proof of this $39.60 item. 

Mr. Roberts: We have asked, if Your Honor please that the other 
side, notified them properly, to produce an original letter of which 
that purports to be a copy, of which we say that is a copy. They 
say they have not got the original. 
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The Court: Yes; I understand that. 

Mr. Roberts: Now, the witness has testified that that is a copy of 
an original letter, which he signed and mailed and sent. It seems 
to me we have gone as far as we can in proving that original letter. 
It is not in our custody, and we have asked the party in whose cus¬ 
tody it properly should be to produce it. 

The Court: I think you ought to go further with it and show some 
sort of order of business, perhaps, in his office. He says he was the 
president of the corporation. 

By Mr. Roberts: 

Q. You were president of the corporation? A. Yes. 

Q. He has testified he was president of the corporation. Who 
signed the mail, Mr. Thompson, with regard to- A. (Interpos¬ 

ing.) I did. 

Q. You signed the mail? A. Yes sir. 

55 Q. Have you any regulation —does that refresh your recol¬ 

lection as to the writing of such a letter? A. It certainly 

does. 

Q. You are able to state of your own knowledge that you did write 
such a paper? A. Yes sir; positively. 

By the Court: 

Q. Did you mail the letters in your establishment yourself? 
A. I sealed them up. They were handed to me, and I taken and 
sealed them up, and I put them in the mail box in my office, and 
then the girl carries them out. 

The Court: Gentlemen, I think we will take our recess now for 
lunch until 1.30. 

Mr. Roberts: Was there a ruling on that, Your Honor? 

The Court: Oh, I think it is admissible. Now, he says this in 
connection with it, that he want to the extent of putting it some¬ 
where and some girl was supposed to take it out and mail it. She 
may never have done it. 

Mr. Roberts: But the routine of the office, as I understand, is ad¬ 
missible to show how it was mailed? 

The Court: Oh yes. I think so, regular course of business in his 
office. It might be admitted here for what it is worth. 

Mr. White: I ask an exception, Your Honor. 

The Court: Yes sir. 


After Recess. 

Mr. Roberts: The matter which we were discussing before recess, 
Your Honor ruled the paper that I presented out as not admissible. 
The Court: Mr. White says we have already read it to the jury. 
I do not remember about it. 

56 Mr. White: Yes, it was read. 

Mr. Roberts: My recollection is that I did not read it. I 
was getting ready to read it when the recess was taken. If I might 
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offer the suggestion, if the letter has been read, it is dated on a cer¬ 
tain date and Your Honor might instruct the jury to disregard it. 
Of course if there is any such letter that has been read of that date, 
then the jury will disregard it. 

The Court: Let us do that in the morning when we have the rec¬ 
ord. 

Mr. Roberts: I am satisfied. 

The Court: This last matter that we were talking about, this item 
of $39.60, the Court is deciding that the evidence in support of it is 
not admissible, which Thompson undertook to identify by a carbon 
copy. He said just before we went to lunch that the most he knew 
about that letter was that it was put in a basket in his office from 
which it was the duty of somebody else to get it and mail it. On 
that statement I do not think it is admissible because somebody else 
might have failed to mail it. So we will disregard that altogether 
and if that is proved it may be proved later in some other way. 

******* 

The Court: Now, there is one item concerning a charge of thirty 
six dollars and some cents. I do not remember the exact posture of 
that. The question that remained open was whether or not a cer¬ 
tain letter had been read. That was to be cleared up by the record— 
or don’t you care anything about that, Mr. White? 

Mr. White: I certainly do not want to waive any point, w T hen I am 
standing in the position I am now. 

The Court: I understood you to say yesterday that you did not 
care anything about it. 

Mr. White: No. I said it was only $39.60 and I cared no 
57 more about it than I cared about any other $39.60. It is 

small as compared with $3,000. 

Mr. Roberts: I supposed it was, but I think the final ruling was 
that it had not been read. 

The Court: I do not think it should have been read, but the ques¬ 
tion is whether or not it was read. 

Mr. Roberts: By reference to the record it does not seem to have 
been read. 

Mr. White: The record shows it was not read. 

The Court: All right. Then the claim for $39.60 is withdrawn. 

Mr. Roberts: As a separate item. 

******* 

Mr. Roberts: The plaintiff objects to the instructions except that 
one as to the $39.60. We have withdrawn any claim for that. 

******* 

The Court: Now, where does this item of $39.66, which you admit 
should go out, where does that figure? Is that any part of it? 

Mr. Roberts: That is in that item, if you please, and the $39.60 
came about in this way- 




40 R. II. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 

The Court: It should come out now, ought it not? 

Mr. Roberts: No; I say it should come out as a separate item. 

The Court: Do you claim $3,115 less $39.00? 

Mr. Roberts: No, we claim $3,115.42 and $39.60 charged there 
with material furnished by us that went into this extra water closet, 
and we had originally declared on said material, and we meant to 
conform to what we expected to prove. 

58 Thereupon the witness was asked: 

Q. Mr. Thompson, will you state whether or not you furnished the 
material and performed the labor called for under the contract and 
the order for additional work, the additional water closet? 

The Counsel for defendant objected that this calls for the con¬ 
clusion of the witness, requiring him to interpret the contract and 
specifications, that question did not call for the best evidence which 
would be what was done by the plaintiff; that the contract left the 
determination of the question to the Official of the Navy Department 
named therein whose decision is made final, except upon appeal to 
the Bureau of Yards and Docks, in which event that Bureau’s de¬ 
cision is final, and that the testimony is irrelevant, immaterial, not 
the best evidence and inadmissible for the reasons named. The 
Court overruled the objection, allowed the defendant an exception, 
whereupon the witness answered in the affirmative and added that he 
furnished the laber and material and installed the work. Thereupon 
he was asked: 

Q. Whether or not the work performed by you under the contract 
and installing the additional water closet was accepted by the officer 
in charge at the Submarine Base at New London? 

Counsel for defendant repeated his previous objections but the 
Court overruled it, allowed an exception and the witness said, “Yes, 
it was.” 

The witness further said that he had received three cash payments 
and defendant paid two freight bills for which he was given credit, 
making a total of $1,773.50. 

On cross-examination the witness said: 

He worked in New London about twenty-seven years ago for three 
or four months and was there two or three times prior to the signing 
of the contract. After November 5, 1917 he was not down to this 
job personally and by the word, “job,” he means the work that he 
has been testifying about. 

59 Thereupon counsel for plaintiff offered in evidence certified 
copies of records from the Navy Department which were 

objected to by counsel for defendant as not the best evidence of the 
facts that they purported to disclose; that all are ex parte statements, 
not binding the defendant and are incompetent, irrelevant and im¬ 
material and, as to the letters and other papers, this is not the best 
evidence; that as to the letter of May 18, 1920, w T hich undertakes 
to apportion a lump sum allowance for certain work relating to the 
toilets on the first floor as shown by reference B, it is a mere calcula- 
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tion of the writer, does not purport to be the record, and, as to the 
endorsement of April 19, 1920, there is nothing in the record to show 
that the items therein mentioned were ever affirmed by anybody; 
that there is no showing in the record offered that this was work 
required to be done by the plaintiff either as an extra or under his 
contract, nor that it was done by the plaintiff and not by the de¬ 
fendant himself, nor that it was entirely done by either the plaintiff 
or the defendant; that it only purports to show that defendant Arnold 
was allowed so many dollars for doing certain work and it does not 
show that this had anything to do with the work that the plaintiff 
was to do under his contract with defendant. The Court overruled 
the objection and allowed to defendant an exception and the papers 
were introduced into evidence and are in substance as follows: 

(End of page.) 

60 Commander G. S. Burrell. 

Thereupon Commander G. S. Burrell testified as follows: 

He is a Commander in the United States Navy, in the Civil Engi¬ 
neer Corps under the Bureau of Yards and Docks, and on October 
17, 1917, reported for duty at the Submarine Base, New London, 
Connecticut, as Public Works Officer and continued there through 
December 31, 1919, having supervision of all construction work at 
the Submarine Base and Ammunition Depot, both by contract and 
day labor. He knows that defendant had a contract numbered 2462 
to construct a store house and knows that there was a sub-constractor, 
the Thompson Spear Company, installing plumbing work on that 
store house. 

Q. Whether or not the Thompson Spear Company furnished all 
of the material and performed all the labor required under the con¬ 
tract No. 2462, also the order of the Department for the extra water 
closet ? 

Thereupon, in response to a question by defendant’s counsel, he 
said his orders were in writing, that they assigned him only as Public 
Works Officer and did not outline his duties in detail. Thereupon 
he was asked: 

Q. State what your duties were there at the Sub-marine Base? 

Counsel for defendant objected that this was not the best evidence 
but the Court overruled the same and allowed the defendant an ex¬ 
ception and the witness answered: 

A. The supervision of all construction work at the Submarine 
Base, at the navy mine depot, both for work done by the contractor 
and work done by day labor, and the preparation of all reports re¬ 
lating to such work, and the preparation of the vouchers in payment 
therefor. 


6—3493a 
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Thereupon the witness was asked: 

Q. State whether or not the work of the Thompson-Spear Company 
under contract No. 2462 was performed by that Company? 

61 To this counsel for defendant objected as calling for the 
conclusion of the witness and that the best evidence was as 

to what the plaintiff did, if it did anything. Thereupon the follow¬ 
ing occurred: 

The Court: I see no objection to asking him if he knows the facts. 
By Mr. Roberts: 

Q. Do you know whether or not the Thompson-Spear Company 
furnished the material and performed the labor required under the 
terms and specifications of contract No. 2462? 

Mr. White: Objected to. That calls for his conclusion as to 
whether it was completed or not. 

Mr. Roberts: I did not ask whether they completed it- 

Mr. White: His interpretation of what they were required to do, 
and his interpretation of whether that compliance was made is an 
opinion upon the top of an opinion, which doubly vicious, I submit. 
I think if this witness was there and knew he could say, if he knows 
what they did. 

The Court: I think he could say what they did or what he did, 
without going into the records. 

By Mr. Roberts: 

Q. Will you tell what the Thompson Spear Company did 
in the matter of furnishing material and supplying labor under con¬ 
tract No. 2462? A. Under the general contract No. 2462 they 
furnished the labor and material and installed the plumbing work 

in the regular contract, and in the extra- 

Q. Do you know whether that work of the Thompson Spear 
Company was accepted? 

Mr. White: One moment. I object. 

A. It was satisfactory- 

Mr. White: One moment. I object. 

The Witness: Yes sir. 

62 By Mr. Roberts: 

Q. And was their work accepted? 

Mr. White: I object. The record as to that is the best evidence. 
There could not be an acceptance of this witness, it would have to be 
by the Bureau of Yards and Docks. 

The Court: I understand the witness to say he supervised the 
work and paid for the work, 
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Mr. Roberts: No, he prepared the vouchers upon which payments 
were made. That was his answer. 

The Witness: The other officers simply issued a check in fulfill¬ 
ment of the voucher I prepared. 

By Mr. Roberts: 

Q. Payments were made on the vouchers you prepared as the 
work progressed? A. Yes. 

Q. And you had to know how the work progressed? A. Yes. 

Q. In order to prepare a voucher? A. That is correct. 

Q. And do you know how the work progressed? A. Yes, I do. 

Q. And do you know whether the work of the Thompson Spear 
Company prog/essed to completion? 

Mr. White: I object to that as calling for a double opinion. 

The Court: Objection overruled. 

Mr. White: We note an exception. 

A. Yes, I do know that. 


By Mr. Roberts: 

Q. Do you know whether that work was accepted? A. It was 
accepted- 

63 Mr. White: I object. We had that up a moment ago. 

The acceptance of it is a matter of record in the Navy 
Department, if there is such a thing. 

Mr. Roberts: If this witness knows whether it was accepted or not 
I do not think we would have to go to the Navy Department. 

The Court: Ask him if he knows. 

Mr. Roberts: I asked him if he knew it was accepted and paid for. 
The Witness: Yes. 

Mr. White: You can answer that yes or no. 

The Witness: Yes. 

Mr. White: Is not that a matter of record? 

The Witness: Yes, it is a matter of record. 

Mr. White: Why, certainly it is, we all know that. 

The Witness: I made the acceptance and- 

Mr. White (interrupting): I object to the witness testifying to 
something that is a matter of record. 

By Mr. Roberts: 

Q. That record was made up- 

Mr. White: I object. 

A. I afforded the record myself. 

By Mr. Roberts: 

Q. You prepared it, did you not? A. I did so- 

The Court: When there is an objection you must wait. I think 
the record is the best evidence. He says that he knows that there 
was such a record. 




44 R. H. ARNOLD, ETC., VS. THOMPSON & SPEAR CO., INC. 

The witness thereupon produced what he said is an original letter, 
dated July 24, 1918. Counsel for plaintiff offered it in evidence or 
so much of it as relates to the work of the plaintiff and to this con¬ 
tract. Counsel for defendant objected that it was not the best evi¬ 
dence nor evidence of the fact of acceptance. The Court then ex¬ 
amined the paper and the following occurred: 

64 The Court: Now, Commander, there is a record either here 

or in the Department, of the final action of the Department 
upon this work, is there not? 

The Witness: Yes sir. 

The Court: That is what you have in your mind, is it Mr. White? 

Mr. White: Yes, your Honor. 

The Witness: I think I can find what you are asking for. 

(The Witness proceeded to look through the file of papers and 
then handed the Court the file, pointing out one particular paper in 
the file.) 

The Court: Now, gentlemen, I think you had better look at this 
paper (indicating a paper in the file). 

Mr. Roberts: I offer this in evidence. 

Mr. White: Objected to as purporting to be a carbon copy and 
not an original and was not signed by anybody. 


By Mr. Roberts: 

Q. What is that file you have there? A. This is the official file 
of the Bureau of Yards and Docks, Navy Department. 

Q. The official records? A. Yes. 

Q. And that paper appears in the official record? A. Yes. 

Mr. Roberts: I offer that, Your Honor. 

Mr. White: Objected to. It is obviously not the original and 
there is no evidence of it ever having been communicated to the 
defendant, 

Mr. Roberts: I am only offering it for the purpose of showing that 
there was an acceptance of the work of the Thompson-Spear Com¬ 
pany. 

Mr. White: Objected to on the grounds stated. 

65 The Court: Is that an original or a carbon copy? 

The Witness: A carbon copy. 

The Court: Where would the original be? 

The Witness: It would be in the files of the Submarine Base at 
New London, Connecticut, probably in the Public Works Station at 
that Station. 

Mr. White: I think we had better refer to this by the date, April 
16, 1920. 

The Court: I presume a certified copy of that original in New 
London would be admissible here? 

Mr. White: If it were admissible, I imagine it would, yes, under 
the statute. 
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The Court: Is this the only record of the fact that there is such 
an original? A. So far as I know this is the only record the Bureau 
has of this particular paper. 

Mr. Roberts: I think under the rule that — it is a record in the 
Bureau here it is admissible. 

The Court: I overrule the objection and let the paper in subject 
to exception. 

The Witness: I would like to say that this file contains the 
originals of incoming letters and contains carbons copies of out¬ 
going letters. 

Mr. White: We note an exception. 

The Court: Surely. 

Mr. Roberts: 

Q. Please read that letter for the record. A. (Witness reading:) 

“April 16, 1920. 

“From—Bureau of Yards & Docks. 

00 To—Submarine Base, New London, Conn. 

Subject: Contract No. 2462 (Department No. 774). 

“September 6, 1917. 

R. H. Arnold Company, 

Storehouse, Submarine Base, 

New London, Conn.: 

1. The contract, a copy of which was delivered to the Contractor 
September 14, 1917, called for the completion of the work within 
one hundred calendar days thereafter—by December 23, 1917. For 
minor modifications in and additions to the work this limitation was 
extended by change “C-l” six days, to December 29, 1917. The 
work was substantially completed 203 days thereafter, that is July 30, 
1918, which date will accordingly, although certain items of work 
still remain to be done, be treated as that of completion for the pur¬ 
pose of the damage clause of the contract. 

2. There was a delay of eighteen days owing to shortage of water 
supply, for which an equal time allowance is approved. The remain¬ 
ing delay of one hundred and ninety-five days was, however, in¬ 
evitable on the part of the contractor. Liquidated damages, there¬ 
fore, amounting at the rate of $50.00 a day to $9,750, will accord¬ 
ingly be deducted from the stipulated price. Final payment on this 
basis is authorized.” 

“R. E. BAKENHUS” (in rubber stamp), 

Assistant to Bureau.” 

•* 

On cross-examination witness said that he first met witness Thomp¬ 
son at the Submarine Base in New London sometime in the winter 
of 1917-1918 while the plaintiff’s work was in progress and is quite 
sure that witness Thompson was there at the time of the Board meet¬ 
ings in June, 1918, and plaintiff’s work was under way at the time. 
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Witness did not bring all of the records of the Bureau of Yards and 
Docks relative to this contract. He was summoned to bring cer¬ 
tain records which he did with the exception of some which plain¬ 
tiff’s counsel already had in his possession as certified copies. 

67 When witness left the Submarine Base, December 31, 1919, 
the report of the Board which is its record, had been for¬ 
warded to the Bureau of Yards and Docks, except that the calcula¬ 
tions were retained at the Submarine Base. He has not seen them in 
detail since he left there. There was excavating done in connection 
with the plumbing work. Asked to give a “yes” or “no” answer to 
the question as to whether he knew who did it, he said he could not 
do that “because it is one of those things which is subject to so many 
exceptions. For illustration, I might say that some might have been 
done by both parties, although the major part would be done by 
one of the parties.” 

The witness said that his prime duty was to see that the work was 
done, but that it frequently came in as incidental to see who did it. 
On this job the Navy had no contract with the plaintiff within the 
witness’ knowledge. During a large part of the contract witness 
gave personal oral directions on the job for the doing of the work 
and during the remainder of it his assistant, Lt. Bush-Brown, issued 
the directions. He does not know absolutely, of his ow T n personal 
knowledge, who put in the slate backs for the toilets, but he knows 
with a reasonable certainty that plaintiff did it. He knows that the 
Merrill Company had a subcontract for the heating but he does not 
know whether they installed the steam lines from the plumber’s tank. 
Thereupon the following occurred: 

By Mr. White: 

Q. Commander, can you say without refreshing your recollection 
from the specifications what materials were required to be put into 
this job, that is under the head of plumbing? A. I know in a gen¬ 
eral way. The contract is the evidence on that. 

Q. I did not ask you that. I asked you whether you could without 
reading the specifications, say what materials were required? A. Not 
precise; but in a general way I could. 

On re-direct examination the witness said that he knew there was 
a contract for the plumbing work on this contract between plaintiff 
and defendant and thereupon the plaintiff rested his case. 

68 Thereupon counsel for defendant moved to strike out the 
testimony of witness Thompson as to the alleged performance 

of the contract on the grounds that the witness having testified that 
he never was at the place where the work was performed he could not 
have been tstifying from personal knowledge and his testimony was 
hearsay but the Court overruled the motion and allowed an exception 
to defendant. 

Counsel for defendant thereupon moved to strike out the testimony 
of Commander Burrell as to the alleged performance of the work upon 
the grounds that he was not testifying as to the work done by the 
plaintiff under its contract with the defendant because he never saw 
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the contract and must have been testifying as to the work done under 
the specifications and not under the defendant’s contract, and did 
not know whether the work was done by the plaintiff or by the de¬ 
fendant. The Court overruled the motion and allowed the defendant 
an exception. 

Thereupon counsel for defendant moved the Court to instruct the 
Jury to return a verdict for the defendant upon the following 
grounds: 

1. The suit is upon a contract which has not been proven. 

2 . Performance of the alleged contract has not been proven by 
competent evidence. 

3. The specifications forming part of the contract and offered in 
evidence have not been read to the jury, and performance of the 
alleged contract in accordance therewith has not been proven. 

4. The execution of the alleged contract has not been proven by 
competent testimony. The signature of the subscribing witness has 
not been proven—as to the plaintiff’s signature. 

5. There is no sufficient evidence of a contract for the extra work, 
nor as to what said extra work consists of, nor that it was done by the 
plaintiff, nor the amount if any to be paid therefor, nor that the said 

amount nor any amount is owing or due therefor. 

69 I amplify that ground in just a few words. This contract 
says how extra work is to be paid for. That is, it prescribes 
a method of arriving at a price. It says it shall be on the same basis 
as the work covered in the contract itself. There is absolutely no 
proof of any effort by anybody to arrive at a price on that basis. 

There was offered in evidence a copy of what purported to be a 
proposal, but that is not what the plaintiff either claims in his dec¬ 
larations nor claims by his witness. What he does claim is entirely 
beyond the contract and beyond the proposal, namely, some amount 
which may have been awarded to defendant Arnold by the United 
States for certain extra plumbing work, including excavating and 
other things. 

6 . The next ground, the only evidence as to the doing of any work 

by the plaintiff was the witness Thompson who, after the signing of 
the alleged contract, testified he was never at the place where the work 
was performed and therefore could not know what if anything was 
done. Another witness, Commander Burrell, who admitted that he 
had never seen the contract between the plaintiff and the defendant, 
and he did not testify as to what work was done, but gave only what 
purported to be his opinion as to the performance of an alleged con¬ 
tract between the plaintiff- 

Thereupon the Court overruled the motion and allowed the de¬ 
fendant an exception. 

The defendant then elected to stand on the points at law hereto¬ 
fore raised and upon the testimony as given as being insufficient and 
did not offer any testimony. 

Thereupon the Court asked counsel for defendant if he still in¬ 
sisted upon his objection as to the item of $39.60, to which counsel 
replied that he did, whereupon counsel for plaintiff withdrew the 
same. Whereupon counsel for defendant duly presented the follow- 
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ing prayers numbered 1-7. The Court denied the first, second, fifth, 
sixth and seventh, and allowed an exception to the defendant and 
granted the third and fourth. The prayers follow: 

70 Prayers for Defendant. 

1. The jury is instructed to return its verdict for defendant. 

(Denied with exception). 

2. The jury is instructed that the testimony is insufficient in law 
as to plaintiff's claim for extra work and their verdict may not in¬ 
clude anything for that claim. 

(Denied with exception). 

3. The jury is instructed that there is no evidence sufficient upon 
which they may find for the plaintiff as to the item of $39.60 men¬ 
tioned in the testimony. 

(Granted). 

4. The jury is instructed that the burden is upon the plaintiff to 
prove by a preponderance of the evidence its claim as made in the 
declaration and if it has failed in that respect as to the whole or as 
to any part of its claim your verdict will be for the defendant as to 
the whole as as to such part as the jury may find. This burden is 
upon the plaintiff through the case and it is not relieved of it by tho 
fact that defendant did not introduce any testimony. 

(Granted). 

5. The jury are the sole judges as to the credibility of each witness 
and in weighing his testimony may properly consider his demeanor, 
his interest or bias and his means of personal knowledge. The jury 
may disregard the testimoney of a witness in whole or in part if in 
their opinion he is unworthy of belief, or if they find his testimony 
or any part thereof is of matters not within his personal knowledge, 
they may disregard the whole or such part as may not be within his 
personal knowledge. 

(Denied with exception). 

6 . The jury is instructed that if they find from the evidence that 
witness Thompson was not at the place where the contract was re¬ 
quired to be done after the execution of the contract they may disre¬ 
gard his testimony as to performance thereof by plaintiff. 

(Denied with exception). 

71 7. The jury is instructed that if they find from the testi¬ 
mony that witness Burrell never saw nor had read to him the 

contract sued upon they may disregard his testimony of performance 
thereof by plaintiff. 

(Denied with exception). 
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Thereupon the Court charged the jury as follows: 

Charge. 

The Court (Mr. Justice Hitz) : Well, now, gentlemen, this case is 
based on a contention of the plaintiff that he made a contract with 
the defendant to do certain work and that he performed it, and that 
he has been paid some of it, but that a balance of $3,115.00 remains 
due in connection with that. The plaintiff undertook, in the course 
of the trial, to prove an additional item of $39.66. I have granted a 
prayer here that the jury is instructed that there is no evidence suf¬ 
ficient on which they can find the $39.66, is properly due. That 
refers to the occurrence at lunch time yesterday. Mr. Thompson 
undertook to testify about a letter that was left in a basket and some¬ 
body else was to do something with it, and that was let go out. 

There is one prayer here that I have granted, as follows: 

“The jury is instructed that the burden is upon plaintiff to prove 
by a preponderance of the evidence its claim as made in the declara¬ 
tion, and if it has failed in that respect as to the whole or as to any 
part of its claim your verdict will be for the defendant as to the whole 
or such part as the jury may find. This burden is upon the plain¬ 
tiff throughout the case and it is not relieved of it by the fact that de¬ 
fendant did not introduce any testimony.” 

Now, gentlemen, this preponderance of evidence, in a civil case, 
such as this, means that the greater probative weight of the whole 
testimony shall incline the scales in favor of the plaintiff or the de¬ 
fendant, as your judgment may decide. In a criminal case, the tes¬ 
timony has got to satisfy the jury beyond a reasonable doubt that the 
charge against the defendant is made out, or otherwise the jury must 
bring in a verdict for the defendant, because in a criminal case every 
man is presumed to be innocent until he is proved guilty and can¬ 
not be deprived of his life or liberty until that presumption is over¬ 
come, beyond a reasonable doubt. But, as I say, in a civil case, the 
verdict of the jury rests upon the greater weight of the evidence, 
and the jury is the sole judge of where the greater weight of the evi¬ 
dence is, and you will have to determine that from the testimony of 
these witnesses, and from the records produced, and in judging of a 
witness you are entitled to believe him or disbelieve him. Take the 
whole testimony, weigh it, and the testimony of each individual wit¬ 
ness and weigh it, and decide in your own good judgment whether 
this witness or that witness is telling the truth, what his opportuni¬ 
ties for knowing the facts were, what his powers of recollect- 
72 ing and expressing the facts may be, in your judgment. You 
have to go over all that and decide whether or not the plain¬ 
tiff has borne his burden, because the plaintiff here has the same duty 
of making out his case by a preponderance of the evidence that any 
other plaintiff has in a civil court claiming money from the defend¬ 
ant. In that connection, I will say to you that there is no presump¬ 
tion for or against the defendant because the defendant saw fit not to 
introduce any evidence here. This contract was made. The plain- 
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tiff is a Massachusetts corporation, doing business in Boston, and the 
work was performed in Connecticut, and the suit was brought here. 
There are certain difficulties in the presentation of it, on both sides, 
perhaps, but it is the defendant’s legal right to introduce testimony 
or not to introduce testimony, as he sees fit, and there is no presump¬ 
tion for or against him either because he has or has not introduced 
testimony, and he is satisfied in the belief that there are legal de¬ 
fects in the way the contract was proved, and defects in the making 
out of the plaintiff’s case. 

Now, if, upon the consideration of the whole case, you conclude 
that the plaintiff has not borne the burden that I have rested upon 
him, as I have defined to you, then your verdict should be for the 
defendant. If, on the other hand, you conclude that the plaintiff 
has borne this burden and the weight of the evidence, in your judg¬ 
ment, is to the effect that the contract was made and that the plain¬ 
tiff performed it, and that a part of the contract money was not paid 
and that it is justly due, then your verdict should be for the plaintiff. 

The total amount originally was $4,888.92. Against that both 
parties agree that there has been paid $1,733.50. You subtract one 
from the other and it leaves $3,155.42. Of course, if you conclude 
the main question for the defendant and against the plaintiff, you 
decide for the defendant and render a verdict for the defendant and 
that is the end of it. If your verdict is for the plaintiff, then you 
have to go further and find the amount. You gentlemen are allowed 
to take this declaration into your room. It is not sworn to; it is a 
statement that the plaintiff’s attorney makes of his case. It has not 
the sanction of an oath as the testimony of a witness has, but under 
our practice those papers are given to the jury for their benefit if 
they find them of benefit. 

Thereupon counsel for defendant excepted to so much of the 
charge as indicated that the proof of the performance of the contract 
is sufficient, defendant contended that acceptance by the official des¬ 
ignated in the contract was also necessary and counsel for defendant 
also excepted to the part of the charge which left it open to the jury 
to find how much might be due, there being no evidence of a quan¬ 
tum meruit and asked the Court to instruct the jury that there is no 
evidence of a quantum meruit, which the Court refused to do and 
allowed an exception to the defendant. 

Thereupon the jury retired to consider of their verdict. 

73 The foregoing is the substance of all the testimony taken 
in the trial of this case, as the same was taken at the trial. 

All the exceptions contained in the foregoing bill of exceptions 
were taken at the time of the rulings or instructions and noted by 
the trial justice in the minutes at the time they were severally taken, 
and before the jury retired to consider its verdict, and the said several 
exceptions are signed as the several exceptions so taken in the above 
entitled case, to have the same force and effect in all respects as if 
they had each and every of them been separately signed and sealed, 
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and this bill of exceptions is now made a part of the record in this 
case and signed and sealed, by the trial justice, now for then this 
16th day of Deer., 1920. 

WILLIAM HITZ. 

Settled bv agreement, Dec. 10th, 1920. 

ERNEST W. ROBERTS, 

Attorney for Plaintiff. 

EL WOOD P. MOREY, 

WM. HENRY WHITE, 

Attorney - for Defendant. 

74 [Endorsed:] No. 61950. Supreme Court of the District 
of Columbia. Thompson Spear Company, Inc., plaintiff, vs. 
R. H. Arnold, trading as R. H. Arnold Company, defendant. Bill 
of exceptions. Aug. 30/20. 70-90. William Henry White, at¬ 

torney at law, Evans Bldg., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3493. R. H. Arnold, trading as R. H. Arnold & Co., appellant, vs. 
Thompson & Spear Co., Inc. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 14, 1921. Henry W. Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 1921. 


No. 8493. 


R. H. ARNOLD, TRADING AS R, H. ARNOLD CO., 

APPELLANT, 

vs. 

THOMPSON & SPEAR CO. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


PILED MARCH 7, 1921. 


In the Court of Appeals of the District of Columbia. 

No. 3493. 

R. H. Arnold, Trading as R. H. Arnold Co., Appellant, 

vs. 

Thompson & Spear Co., Inc., Appellee. 

Stipulation. 

It is agreed by counsel for the parties that the papers introduced in 
evidence and referred to on page 41 of the printed record immedi¬ 
ately preceding the words “(end of page)” were inadvertently 
omitted, may be considered as inserted at that place and are as 
follows: 
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‘‘Plaintiff's Exhibit 14. 

United States of America, 

[seal.] 

Navy Department, 

Washington, May 28, 1920. 

I hereby certify that the annexed are true copies of the following- 
mentioned papers, viz: Report of board on changes dated June 21, 
1918; letters of April 19, May 6, and May 18, 1920, from Bureau 
of Yards and Docks to Submarine Base, New London, Conn.; and 
indorsements of April 22, May 10, and May 21, 1920, from Sub¬ 
marine Base to Bureau, on file in the Bureau of Yards and Docks, 
Navv Department. 

C. W. PARKS, 

Chief of Bureau of Yards and Docks. 

(Official title.) 


Office of the Secretary. 

I hereby certify that Rear Admiral C. W. Parks, (C. E. C.) 
U. S. N., who signed the foregoing certificate, was at the time of sign¬ 
ing Chief of Bureau of Yards and Docks, Navy Department, and that 
full faith and credit should be given his certification as such. 


In testimony whereof, I have hereunto set my hand and caused the 
Seal of the Navy Department to be affixed this twenty-eighth day of 
May, one thousand nine hundred and twenty. 

[Seal of Navy Department.] 


JOSEPHUS DANIELS, 

Secretary. 

B. G. 

U. S. Submarine Base, 

New London, Conn., June 21,1918. 

From: Civil Engineer G. S. Burrell, U. S. N., 

Lieutenant F. F. Boyd, U. S. N. R. F., 

Ensign Harold Bush-Brown, U. S. N. R. F., 

Board on Changes. 

To: Bureau of Yards and Docks, via Commander, Submarine- 

Base. 

Subject: Cont. 2462 for General Storehouse; report of Board on 
extra compensation to be allowed account of additional 
office space, toilet, etc. 

Ref. (a) Budocks tel. 14208 December 1917. 

Inch (A) Base Comdr’s let. 2527-78 of 6-10-18. 


3 


1. In compliance with the inclosure and reference the Board met 
June 13th and June 20th, present all members, and considered the 
additional work which had been authorized on the above contract, 
and the estimates thereon which have been prepared in the PWD 
and the estimates submitted by the contractor. The work comprises 
the following: 

(a) Provide additional office space on the second floor in accord¬ 
ance with P. W. Drawing 1-17 dated Dec. 21, 1917. 

( b) Provide additional toilet room complete as per P. W. Draw¬ 
ing 1-12 dated Nov. 26, 1917. 

(c) Construct manhole near northwest corner of building to re¬ 
ceive piping and other services in accordance with P. W. Drawing 
1-82 dated Apr. 11, 1918. . 

(d) Provide one electric light in each of the two elevator ma¬ 
chinery rooms. 

2. Mr. R. H. Arnold and his Superintendent and plumbing sub¬ 
contractor’s superintendent were given a full and complete hearing 
before the Board and every opportunity to show what allowance they 
should be entitled to. The Board finds that in accordance with par. 
17 of the General Provisions, the additional compensation which 
should be allowed including 10% profit is $3,250. The estimates 
submitted by the contractor totalled $3,839. 

3. The Board finds that on account of this additional work the 
contractor is entitled to six davs’ extension of time. 

G. S. BURRELL, 

Civil Engineer f U. S. N. 

F. F. BOYD, 

Lieutenant, U. S. N. R. F. 

H. BUSH-BROWN, 

Ensign, U. S. N. R. F. 

C. C. File. 

C. S. B. (2) 

L^. S. Submarine Base, 


New London, Conn. 

G. G. L. V. Office of the Base Commander, 21 June, 1918. 
2644. 

From: Commander Submarine Base. 

To: Bureau of Yards and Docks. 

Subject: Cont. 2462 for General Storehouse; report of Board on 
extra compensation to be allowed account of additional 
office space, toilet, etc. 

1. Forwarded, approved. 

JOHN ROGERS. 

Approved: 

C. W. PARKS, 

Chief of Bureau. 


In reply refer to No. 2527-78. 
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U. S. Submarine Base, 

New London, Conn. 

Office of the Base Commander, 10 June, 191-8. 

From: Commander, Submarine Base. 

To: Civil Engineer, G. S'. Burrell, U. S. Navy. 

Subject: Board on additional office space and toilet, appoint¬ 
ment of: 

1. A board, consisting of yourself as senior member, and of Lieu¬ 
tenant F. F. Boyd, U. S. N. R. F., and Ensign H. Bush-Brown, 
U. S. N. R. F., as additional members, is hereby appointed, to 
determine the additional compensation which should be allowed 
the contractor on account of additional office space and toilet under 
Contract 2462 for General Storehouse. 

GEO. L. GREENE, 

By Direction. 


Copies to: Lieut. Boyd, Ensign Bush-Brown. 


2462. Navy Department. 

Bureau of Yards and Docks. 

Washington, D. C., Apr. 19, 192C. 

From: Bureau of Yards and Docks. 

To: Submarine Base, New London, Conn. 

Subject: Contract No. 2462, R. H. Arnold Co., for Storehouse, 
Submarine Base, New London, Conn.—Suit by sub-contractor. 

Reference: (a) P. W. 0. Letter 2462, 4/13/20. 

(b) Bureau letter 2462, 4/8/20, to Submarine Base. 

(c) Order of Court. 

1. The Board report of June 21, 1918, pursuant to which Change 
C-l of August 1, 1918, issued, shows the cost of several items, in¬ 
cluding the toilet room, jointly. Information is requested as to the 
amount allowed by the board for the toilet room—item (6) of 
Change C-l. 

R. E. BAKENHUS, . 

Assistant to Bureau. 
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2462. 


1st Indorsement . 


J & 


U. S. Submarine Base, 


New London, 

From: Public Works Officer. 

To: Bureau of Yards and Docks. 

Conn. 

April 22, 1920. 

1. The details of the estimate from which the Board report was 
prepared show that the cost of item (6) of Change “C-l,” toilet 
on first floor of Storehouse, Bldg. #17, Submarine Base, allowed by 
the Board, was $1,126.98. 

2. The details of this total are as follows: 

Item. 

Material. 

Labor. 

Hollow Tile Partitions. 

Plumbing . 

Door. 

Painting . 

$91.54 

915.00 

11.80 

2.50 

$77.64 

18.00 

8.00 

2.50 


1,020.84 

106.14 

Total, labor & material. 


. $1,126.98 


2462. 


C. A. CARLSON. 


Navy Department, 
Bureau of Yards and Docks. 


Washington, D. C., May 6, 1920. 

From: Bureau of Yards and Docks. 

To: Submarine Base, New London, Conn. 

Subject: Contract No. 2462 of R. H. Arnold Company for store¬ 
house, Submarine Base—-Cost of certain plumbing changes. 

References: (a) Bureau letter 2462 4/19/20: P. W. 0. indt. 
2462, 4/22/20. 

1. Reference (b) shows that the amount allowed by the board 
on changes for the toilet on first floor of the storehouse was $1,126.98, 
and gives the details of this total, one of the items being plumbing 
for which $915 was allowed under heading “material” and $18 
under heading “labor.” 

2. Information is requested as to whether these two amounts, $915 
and $18, include ten per cent profit to the contractor as contemplated 
by paragraph 17 of the General Provisions. This information has 
been requested by the attorney for a subcontractor who has a claim 
against the Arnold Company on account of this plumbing. 

R. E. BAKENHUS, 
Assistant to Bureau* 
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2462. 1st Indorsement. J.-S. 

U. S. Submarine Base, 

New London, Conn. 

May 10, 1920. 

From: Public Works Officer. 

To: Bureau of Yards and Docks. 

Subject: Contract No. 2462 for general storehouse; cost of certain 
plumbing changes. 

1. The figures given, of $915.00 for material and $18.00 for 
labor, under the plumbing item on the extra in question, totalling 
$1,126.98 for the whole extra, do not include the ten per cent profit 
contemplated under Par. 17 of the General Provisions. 

2. From the records of the Board, it appears that these figures 
do not include overhead, profit of ten per cent or liability. 

C. A. CARLSON. 

File. 

2462. 

Navy Department, 

Bureau of Yards and Docks. 

Washington, D. C., May 18, 1920. 

From: Bureau of Yards and Docks. 

To: Submarine Base, New London, Conn. 

Subject : Contract No. 2462 of R. H. Arnold Company for general 
storehouse, Submarine Base. 

References: (a) Bureau letter 2462, 4/19/20; P. W. O. indt. 

2462, 4/22/20. 

(b) Bureau letter 2462, 5/6/20. 

(c) P. W. O. indt, 2462, 5/10/20. 

1. The amount allotted by the board on changes for the toilet on 
the first floor of the storehouse, as shown by reference (6), $1,126.98, 
includes “plumbing,” for which $915 was allowed under the head¬ 
ing “material” and $18 under the heading “labor.” 

2. From reference (c) it appears that the figures given for the 
plumbing do not include profit, overhead or liability. 

3. Information is requested as to the total amount allowed by the 
board for this plumbing. Inasmuch as the several changes covered 
bv Change C-l under the contract are not itemized in the board 
report upon which this change order is based, the amount included 
in the change order on account of the plumbing does not appear. 

R. E. BAKENHUS, 

Assistant to Bureau. 


J.-D. 


1st Indorsement. 


2462. 


Submarine Base, 

New London, Conn. 

May 21, 1920. 

From: Public Works Officer. 

To: Bureau of Yards and Docks. 

Subject: Contract No. 2462 of R. H. Arnold Company for general 
storehouse, Submarine Base. 

1. Ref. (a) P. W. O. indorsement outlined the details from which 
the total labor and material on the old Change Item B, Change C-l, 
toilet, first floor storehouse Bldg. #17, of $1,126.98 was obtained. 
This figure, $1,126.98, does not include any overhead, profit or 
liability. 

2. The board report shows that liability insurance at 3% of the 
labor item was allowed the contractor. For the plumbing item, this 
would amount to $.54 liability insurance. 

3. Overhead expense for the total items under the change order 
aggregate $140.00, which pro-rated gives for Item B, $56.28, or for 
the plumbing under Item B, $46.59. 

4. To the labor and material, plus the liability and overhead, 
there was added a 10% profit and to this total a 1% bond. It there¬ 
fore appears that the plumbing item should be— 


Labor and material. $933.00 

Liability . .54 

Overhead . 46.59 


Total . 980.13 


10% Profit. 98.01 

1,078.14 

1% Bond . 10.78 

Total for Plumbing.$1,088.92 


5. The above total, $1,088.92, is the amount actually allowed by 
the board for the plumbing item under Item B, Change Order C-l. 


File.” 


C. A. CARLSON. 

ELLWOOD P. MOREY, 

WM. HENRY WHITE, 

Attorneys for Appellants. 

ERNEST W. ROBERTS, 

Attorney for Appellee. 
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(Court of Appralo.Stotrirt of (Columbia 

January Term, 1921 


No. 3493 


R. H. ARNOLD, Trading as R. H. Arnold Co., 

Appellant, 


vs. 


THOMPSON & SPEAR CO., Inc., 

Appellee. 


BRIEF FOR APPELLANT 


This appeal is from a judgment at law of the Su¬ 
preme Court of the District of Columbia on the verdict 
of a jury. At the close of plaintiff’s case, defendant 
moved the Court to instruct the jury to return its 
verdict for defendant (Rec., 47). This was overruled 
with exception. Defendant elected to stand upon 
points of law raised and upon the insufficiency of 
plaintiff’s testimony and again raised the question with 
prayer (No. 1) to direct a verdict, which was denied 
with exception. 
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ASSIGNMENTS OF ERROR 

Error is assigned as to admission of oral testimony 
and papers, refusal to direct a verdict, for denying de¬ 
fendant’s prayer and to the charge to the jury noted. 

STATEMENT OF FACTS. 

By contract in writing with the United States (Rec., 
26), defendant agreed to construct at the Submarine 
Base, New London, Connecticut, a general storehouse 
“in accordance with the provisions of specification No. 
2462” and “General Provisions” made a part thereof. 
The contract price of $119,600 was therein made sub¬ 
ject to certain modifications, two of which are impor¬ 
tant. The contract price was to be reduced by the 
difference between “quotations on construction mate¬ 
rials” obtained by defendant when he prepared his 
proposal and the price thereof which the government 
might secure. The contract price was also to be 
changed as provided in paragraph 17 of the General 
Provisions, namely (Rec. 32): 

“17. Changes.—The Government reserves the 
right to make changes in the contract, plans and 
specifications as may be deemed necessary or ad¬ 
visable, and the contractor agrees to proceed with 
such changes as directed in writing by the Chief 
of the Bureau of Yards and Docks. The cost of 
said changes shall be estimated by the officer in 
charge, and, if less than $500, shall be ascertained 
by him. If the cost of said changes is $500 or 
more, as estimated by the officer in charge, the 
same shall be ascertained by a board of not less 
than three officers or other representatives of the 
Government. The cost of the changes as ascer¬ 
tained above, when approved by the Chief of the 
Bureau of Yards and Docks, shall be added to or 
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deducted from the contract price and the contrac¬ 
tor agrees and consents that the contract price 
thus increased or decreased shall be accepted in 
full satisfaction for all work done under the con¬ 
tract; Provided, That the increased cost shall be 
the estimated actual cost to the contractor at the 
time of such estimate and that the decreased cost 
shall be the actual or market value at the time the 
contract was made, both plus a profit of 10 per 
cent.” 

Plaintiff offered in evidence a paper which it asserts 
was prepared, dated and forwarded to plaintiff Octo¬ 
ber 29, 1917 (Rec. 19), which plaintiff changed, signed 
and sent to defendant on November 5 (Rec. 19, 20, 21), 
and was signed by defendant and plaintiff’s copy was 
forwarded to plaintiff November 7, 1917 (Rec. 19). 
This paper says that it is a 44 sub-contract,” that plain¬ 
tiff is an independent 4 4 sub-contractor, ” and defendant 
is the 44 general contractor” and 44 that the Navy De¬ 
partment, United States Government,” is the 44 owner 
of the building.” It says plaintiff agrees to do a spe¬ 
cified part of this work called the 44 sub-contract work,” 
in accordance with the specifications, general provi¬ 
sions, etc., which, with defendant’s contract with the 
United States were made part of the sub-contract as a 
description of and to make clear how the 4 4 sub-contract 
work” was to be done, the materials required, etc. 
There is no provision for modification for differing 
prices of materials to contractor or sub-contractor and 
the Government. The 44 sub-contract price” is $3,800. 
As to 44 changes” the sub-contract says (Rec. 23): 

4 4 Third. Should the General Contractor at any 
times during the progress of said works, direct in 
writing any alterations of, deviations from, addi¬ 
tions to, or omissions from the said sub-contract 
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work, then said sub-contract work shall be done by 
the Sub-Contractor in the manner so directed. 
Such changes shall in no way render invalid this 
contract; but the value of the work omitted shall 
be deducted from, and the value of the work added 
shall be added to, this contract price at fair valu¬ 
ations, using the contract price on the whole of the 
sub-contract work as a basis for computing such 
valuations. No agent of the General Contractor 
shall have the power to direct or permit any such 
alterations, deviations, additions or omissions ex¬ 
cept in writing.” 

The declaration has but one special count. There are 
no common or other counts. As amended, the declara¬ 
tion claims but two items, namely, the sub-contract 
price of $3,800 (less admitted credits of $1,773.50) and 
the further sum of $1,088.92, for alleged changes in 
the sub-contract, making a total for both items of 
$3,115.42. This is the amount of the verdict and the 
judgment (Rec. 13). 

The declaration says that plaintiff had this sub-con¬ 
tract to do and that it did certain work under specifi¬ 
cation No. 2462 for $3,800, for which defendant agreed 
to make payments on the first of each month as the 
work progressed, amounting to 90 per cent of the value 
of the completed work as based on the sub-contract 
price and the remaining 10 per cent thirty days after 
the completion of the sub-contract and the acceptance 
of the same by the United States Government, but that 
defendant paid $1,773.50 only. 

As to the “changes,” the only other claim made, the 
declaration, as amended, says: 

44 That the specification No. 2462 * * * 

made part of the written agreement between the 
plaintiff and defendant * * * provided that 
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the Government reserved the right to make such 
. changes in the contract, plans and specifications as 
might be deemed necessary * * * that * * * 
the cost of said change * * * shall be ascer¬ 

tained by a Board and when so ascertained and 
approved by the Chief of the Bureau of Yards and 
Docks shall be added to or deducted from the con¬ 
tract price * * '' that the cost of said changes 

were ascertained by the Board to be one thousand 
eighty eight 92/100 Dollars ($1,088.92); that said 
cost was ascertained by said Board of officers, was 
approved by the Chief of the Bureau of Yards and 
Docks, * * *; that the plaintiff * * * fully 

performed all the matters and things * * * to 
be by him, the plaintiff, done and performed, but 
that the defendant * * * has neglected and 

refused * * * to pay plaintiff the balance of 

the contract price * * * together with the cost 
of the changes made in said contract and specifi¬ 
cation No. 2462.” 

PERFORMANCE AND ACCEPTANCE 

The trial Court erred in admitting the testimony of 
witness Thompson as to performance and acceptance 
as follows (Rec. 40): 

“Q. Mr. Thompson, will you state whether or 
not you furnished the material and performed the 
labor called for under the contract and the order 
for additional work, the additional water closet? 

The counsel for defendant objected that this 
calls for the conclusion of the witness, requiring 
him to interpret the contract and specifications, 
that question did not call for the best evidence 
which would be what was done by the plaintiff; 
that the contract left the determination of the 
question to the Official of the Navy Department 
named therein whose decision is made final, except 
upon appeal to the Bureau of Yards and Docks, 
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in which event that Bureau’s decision is final, and 
that the testimony is irrelevant, immaterial, not 
the best evidence and inadmissible for the reasons 
named. The Court overruled the objection, al¬ 
lowed the defendant an exception, whereupon the 
witness answered in the affirmative and added that 
he furnished the labor and material and installed 
the work. Thereupon he was asked: 

Q. Whether or not the work performed by you 
under the contract and installing 1 the additional 
water closet was accepted by the officer in charge 
at the Submarine Base at New London? 

Counsel for defendant repeated his previous ob¬ 
jections but the Court overruled it, allowed an ex¬ 
ception and the witness said, ‘Yes, it was.’ 

The witness further said that he had received 
three cash payments and defendant paid two 
freight bills, for which he was given credit, making 
a total of $1,773.50. 

On cross-examination the witness said: 

He worked in New London about twenty-seven 
years ago for three or four months and was there 
two or three times prior to the signing of the con¬ 
tract. After November 5, 1917, he was not down 
to this job personally and by the word ‘job,’ he 
means the work that he has been testifying about.’’ 

November 5, 1917, is the day the same witness said he 
executed the sub-contract for plaintiff and his letter . 
of that day says that no work had then been done 
(Bee. 19, 20, 21). 

Acceptance was “a matter of record” (Bee. 43). 
Thompson’s testimony was clearly as to matters not 
of his personal knowledge and was hearsay as to both 
performance and acceptance. Neither was it the best 
evidence of acceptance. Motion to strike out was over- 



7 


ruled and exception allowed (Rec. 46). Prayer No. 6 
for defendant and action by the Court follow (Rec. 
48): 

“The jury is instructed that if they find from 
the evidence that witness Thompson was not at 
the place where the contract was required to be 
done after the execution of the contract they ma) 
disregard his testimony as to performance thereof 
by plaintiff. (Denied with exception.)’ ’ 

This error of the Court could not be cured by the tes¬ 
timony of another witness as to performance nor by 
the alleged copy of the letter of April 16, 1920, as to 
“completion for the purposes of the damage clause ot 
the contract” (Rec. 45). Witness Thompson’s testi¬ 
mony was positive and general and went to the jury 
with the sanction of the Court who refused to permit 
them to disregard it. 

The only other proof offered as to performance is 
the following testimony of witness Burrell (Rec. 42): 

“By Mr. Roberts: 

Q. Will you tell what the Thompson Spear Com¬ 
pany did in the matter of furnishing material and 
supplying labor under contract No. 2462? A. 
Under the general contract No. 2462 they fur¬ 
nished the labor and material and installed the 
plumbing work in the regular contract, and in the 
extra-” 

He does not say what labor and material nor what 
plumbing work. If the “general contract” is the one 
between defendant and the Government, then what is 
the “regular contract”? Evidently, they are not the 
same. He never saw the “sub-contract” sued on. It 
was not required to be furnished to him (Rec. 33). He 
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cannot mean that plaintiff did all the plumbing work 
required by specification 2462, because that includes 
excavating and (Rec. 46): 

“There was excavating done in connection with 
the plumbing work. Asked to give a ‘yes’ or ‘no’ 
answer to the question as to whether he knew who 
did it, he said he could not do that ‘because it is 
one of those things which is subject to so many 
exceptions. For illustration, I might say that 
some might have been done by both parties, al¬ 
though the major part would be done by one of 
the parties.’ ” 

Plaintiff claims it was not to do this and expressly ex¬ 
cepts excavating from its claim made in the declara¬ 
tion (Rec. 2). It is expressly excepted by the sub¬ 
contract offered (Rec. 22). 

It is unknown what witness Burrell was about to say 
about the “extra- 99 when counsel for plaintiff in¬ 

terrupted him (Rec. 42). He certainly was not about 
to say and did not say that plaintiff did the plumbing 

work “in the extra-,” for there is no “extra” in 

either pleadings or proof. The claim is for “changes” 
covered by paragraph 17 of the General Provisions 
(Rec. 32). As this witness well knew, “extras” are 
quite different things and are defined by paragraph 
18 of the General Provisions. For this ellipsis to sup¬ 
port the verdict as to performance of the changes, we 
have to assume without warrant that this witness con¬ 
fused the words—that is, meant something different 
from what he said, notwithstanding his thorough fa¬ 
miliarity with the subject through being in charge of 
the building erected under these very specifications 
and General Provisions; that he intended to say some¬ 
thing about the changes though he says nothing and 
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did not mention changes; and that what he intended to 
say was that plaintiff performed his contract in re¬ 
spect to “changes” not “extras.” 

Objection was made that this witness’ testimony 
amounted to (Rec. 42): 

“His interpretation of what they were required 
to do, and his interpretation of whether that com¬ 
pliance was made is an opinion upon the top of an 
opinion, which is doubly vicious, I submit.” 

The following appears on page 46 of the record: 

“The witness said that his prime duty was to 
see that the work was done, but that it frequently 
came in as accidental to see who did it. On this 
job the Navy had no contract with the plaintiff 
within the witness’ knowledge. During a large 
part of the contract witness gave personal oral di¬ 
rections on the job for the doing of the work and 
during the remainder of it his assistant, Lt. Bush- 
Brown, issued the directions.” 

Prayer No. 7 for defendant and the action by the 
Court follow (Rec. 48): 

“7. The jury is instructed that if they find from 
the testimony that witness Burrell never saw nor 
had read to him the contract sued upon they may 
disregard his testimony of performance thereof 
by plaintiff. (Denied with exception.)” 

The copy of the letter of April 16, 1920 (Rec. 45), 
does not prove acceptance. It does not say the plumb¬ 
ing work was accepted; says that “certain items of 
work still remain to be done ’ ’ and they may be plumb¬ 
ing work. The letter only purports to give a date for 
the sole purpose of fixing liquidated damages at $50 
per day. No one said it is a copy. A file is produced 


and what looks like a carbon copy of a letter is found. 
If such a letter was ever signed or sent (as to which 
there is no proof), the original or a certified copy 
under the statute may be had as easily as this alleged 
copy. 

Denial of Prayer No. 1 for defendant and of the 
motion to instruct the jury to return a verdict for de¬ 
fendant was error. There was no evidence of per¬ 
formance or acceptance to support a verdict because: 

(a) The testimony of witness Thompson was inad¬ 
missible, was hearsay and of matters admittedly not 
within his personal knowledge. This is not proof of 
either performance or acceptance. 

Greenleaf Ev., Secs. 98, 124. 

(b) The testimony of witness Burrell was inadmis¬ 
sible also. It was too indefinite as to performance to 
support a verdict for the contract price. It was based 
solely upon his understanding of a contract he never 
saw and give his opinion of what amounted to per¬ 
formance. He testified to no fact. As to “changes” 
sued for, he said nothing. 

(c) The letter is not the best evidence of acceptance 
and is the only proof offered except the testimony of 
Thompson. It is not the proof made a condition pre¬ 
cedent, by the sub-contract, in precise terms (Rec. 23), 

U. S. vs. Robeson, 9 Pet., 319, 327. 

(d) There is no proof of the progress of the work 
prerequisite for installment payments, nor of accept¬ 
ance, a prerequisite for the balance of the sub-contract 
price of $3,800. There is no valid proof of perform¬ 
ance of the “changes.” 
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COST OF CHANGES 

The failure of proof as to the “cost of the changes” 
claimed and included in the verdict is apparent for so 
many reasons that we state some of them, only, with 
errors of the Court relating to the subject: 

1. Variance 

The claim of plaintiff, made in the declaration as 
amended, for changes, is the sum fixed by the Board 
under paragraph 17 of the General Provisions (Bee. 2). 

The only proof offered to establish this claim is the 
sub-contract, the award of the Board, and copies of 
alleged explanatory letters. The only authorization to 
the Board is “to determine the additional compensa¬ 
tion which should be allowed to the contractor (defend¬ 
ant) * * * under contract 2462” (addition to Rec. 

4). The award says it is “in accordance with par. 17 
of the General Provisions” (addition to Rec. 3) gov¬ 
erning defendant’s right to compensation from the 
Government for changes (Rec. 32). 

The alleged sub-contract between plaintiff and de¬ 
fendant shows that its right is exclusively founded on 
paragraph “Third” thereof as to changes. This is a 
variance because: 

(a) Defendant did not agree to pay plaintiff what he 
received from the Government; neither did plaintiff 
agree to accept it nor to do the work for it. 

(b) The basis of compensation was wholly different. 
Plaintiff was to receive “value.” Defendant was to 
receive estimated actual cost plus 10 per cent. It was 
to receive “fair valuations, using the contract price on 
the whole of the sub-contract work ($3,800) as the 
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basis/* Defendant was to receive “estimated actual 
cost * * * at the time of such estimate” (June 21, 
1918). Fluctuating prices, up or down, affected the 
price the Government was to pay defendant, but not 
the price he was to pay plaintiff. Suppose the sub¬ 
contract had been for the brick work and the Govern¬ 
ment had increased the size of the building so that 
twice as many brick were required. Plaintiff would 
have the right, upon performance, to twice $3,800— 
no more, no less. Defendant ’s compensation was upon 
an entirely different basis. It was left to a Board, 
was subject to fluctuating prices and carried an addi¬ 
tional percentage of profit. 

The fact that the alleged sub-contract made defend¬ 
ant’s contract with the Government and the specifica¬ 
tions a part was for the sole purpose of specifying the 
work to be done and the manner of doing it and does 
not give plaintiff the right to defendant’s compensa¬ 
tion, a fortiori, when a different compensation to plain¬ 
tiff is specified in the sub-contract. This is a fatal 
variance. 

Sheehy vs. Mandeville, 7 Cranch, 208. 

2. There is no proof of value of changes under the sub¬ 
contract. 

As above shown, the only possible right of plaintiff 
lies in value based on the sub-contract price. The only 
proof offered is this: 

A letter from defendant to plaintiff dated December 
26, 1917 (Rec. 33), enclosed a plan and copy of letter 
from the Public Works Officer and directed plaintiff to 
proceed in accordance with the enclosed copy of letter 
and render an estimate. Neither the plan nor the copy 
of the letter from the Public Works Officer was pro- 
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duced. Witness Thompson said that he made up an 
estimate and sent it to the defendant with his letter of 
January 7, 1918. Witness Thompson then produced 
the paper which he said was a copy of this estimate. 
This was admitted over objection by and with excep¬ 
tion to defendant and shows a total of $986—not $1,- 
088.92. On January 8, the defendant acknowledged re¬ 
ceipt of the letter of January 7, and said, “We will 
submit your proposal with our estimate and you are 
instructed to proceed with this work” (Rec. 35). There 
is no proof of notice or call to produce the estimate 
which may be among the records at New London. Ad¬ 
mitting this copy is error. 

Main vs. Aukam, 4 App. D. C., 51, 55. 

Turner vs. Yates, 16 How., 14, 26. 

The wide discreoancv between this estimate and 

JL •» 

’ what plaintiff claims were the prices fixed by the 
Board also shows that between its submission on Jan¬ 
uary 7 and the hearings before the Board in June, at 
which plaintiff’s representative was present, some 
radical change was made. The total for material 
shown in the January 7 copy of estimate is $657.37 
(Rec. 35). The material cost claimed to have been 
fixed by the Board on June 21 is $915 (addition to Rec. 
5), and this is the claim in the original declaration 
(Rec. 2). The labor differs more and the other way 
about, i. e. y $228 as against $18. It will also be seen 
that the Board was not appointed until June 10. But 
two of the four items of change had been ordered in 
January. Evidently there was a change. It is hardly 
likely that the Board gave $915 for $657 worth of ma¬ 
terial and gave but $18 for $228 worth of labor. De¬ 
fendant’s estimates totaled $3,839. The award was $3,- 
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250. The estimates submitted for the plumbing are 
not shown. 

But this is not the basis of the claim of plaintiff as 
made in the declaration; neither is it relied upon by it 
as being either the amount fixed in accordance with 
paragraph “Third” of the sub-contract nor “17” of 
the specification, nor as having been agreed to by the 
parties. The only proof offered of the amount it 
claims is found in page 7 of the addition to the record, 
namely, $1,088.92, and it is claimed by plaintiff that 
this is the amount which was allowed to the contractor 
('defendant) under paragraph 17 of the specifications 
and that the plaintiff is entitled to that sum, and this 
was found by the jury and is essential to sustain the 
verdict and judgment. 

There is no valid proof of the sum of $1,088.92 

found by the jury. 

The only proof offered to establish this sum is found 
in the addition to record which shows an award to 
plaintiff of $3,250 (not $1,088.92) in one single sum 
for four changes. There is not the slightest sugges¬ 
tion of proof that plaintiff may have done any work 
except as to part, only, of one, only, of the four. The 
award, as above shown, is to defendant, not to plaintiff, 
and was made upon a different basis from the one 
prescribed by the sub-contract. Fixing $3,250 for four 
sorts of work does not fix $1,088.92 nor any sum for 
one nor for part of one. It certainly is not proof of 
the fair value of the added cost of plumbing based 
upon the sub-contract price. 

“R. E. Bakenhus, Assistant to Bureau,” wrote to 
“Submarine Base, New London, Conn.” (addition to 
Rec. 4): 
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“1. The Board report of June 21, 1918, pur¬ 
suant to which Change C-l of August 1, 1918, is¬ 
sued, shows the cost of several items, including the 
toilet room, jointly. Information is requested as 
to the amount allowed by the board for the toilet 
room—item (b) of Change C-l.” 

This does not ask for the record (the best evidence 
of the Boards action) and neither the record nor a 
copy is produced. The reply is by a stranger, one 
“C. A. Carlson.” He is not an official, evidently. He 
does not undertake to give even a copy of the record. 
He says that the total of item (b) of Change C-l is 
$1,126.98. This is hearsay, is not the best evidence, 
covers too much, and there was never a finding by the 
Board of this sum. The Board did not find separately 
by item. “Carlson” says next that the figures given 
do not include profit, over-head nor liability “contem¬ 
plated” (in his opinion) by paragraph 17 (addition to 
Rec. 6). These are “records” he says. Neither they 
nor copies are produced. He next splits up the item 
and apportions (addition to Rec. 7). This the Board 
did not do. He computes from the record and writes. 
He is not sworn, is not a witness, has no official title, 
does not even copy the records; he merely computes. 
It is hearsay. It is not the best evidence. A copy of 
the record, as easily as the copies of the letters, might 
have been certified. Objection was made, exception 
allowed (Rec. 40) and error is assigned (Rec. 14). 

Even if the testimony were proper otherwise, it 
could establish only what the United States owed Ar¬ 
nold under their contract; not what plaintiff was enti¬ 
tled to under its sub-contract. 

Even if the sub-contract had provided that the Board 
might fix the amount to be allowed plaintiff under the 
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sub-contract, the award as made would not be proof 
of that amount because the award was made upon a 
different basis and not under the sub-contract. 

The sum of $ 1,088.92 was never fixed by the Board 
created by and appointed under paragraph 17 of the 
general specifications and it alone had authority to fix 
any cost. What the Board fixed was $3,250 for addi¬ 
tional office space, additional toilet room, constructing 
a manhole and providing two electric lights (addition 
to Bee. 3). The Board was Burrell, Boyd and Bush- 
Brown and the award was approved by Parks, Chief of 
the Bureau, and the action became final June 21, 191b. 
All of the other figures are ex parte, hearsay and not 
the best evidence. What C. A. Carlson (whoever he is) 
may say in 1920 as to the details of the estimate made 
by the Board and approved in 1918 is certainly not the 
best evidence of the details nor of the estimate. To 
arrive at these figures ($1,088.92), he has to make ap¬ 
portionments of liability insurance paid by defendant 
and not by the plaintiff, of defendant’s overhead ex¬ 
pense, which is based upon the amounts involved and 
not upon the actual cost, of profit to the contractor 
(defendant) over and above the actual cost to him and 
of the cost of a bond which was paid by defendant and 
not by the plaintiff (Bee., 19, 20). It is also conclusive 
that there never was officially estimated the sum of 
$1,088.92 for the plumbing work and there never was 
any sum officially estimated or awarded except the one 
lump sum of $3,250 for the four kinds of work. The 
chief of the Bureau never saw the “details.” These 
items and every one of them are essential to sustain 
the verdict and judgment. 

Objection and exception were made and allowed as 
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to each item of this testimony (Rec., 40). Defendant’s 
Prayer No. 2 covering this point was denied with ex¬ 
ception. 

In the absence of a statute, copies are, of course, 
inadmissable. 

Main v. Aukam, 4 App. D. C., 51. 

i 

The statute appears to be Section 882, R. S. U. S., 
which reads: 

“Sec. 882 (Copies of department records and 

papers\ Copies of any books, records, papers, 
or documents in any of the Executive Depart¬ 
ments, authenticated under the seals of such De¬ 
partments, respectively, shall be admitted in evi¬ 
dence equally with the originals thereof.” 

If the originals of the Carlson letters had been of¬ 
fered, thev would not be admissible, because they are 
not the record of the estimate of the Board. They are 
only his statement of what the record says and of his 
opinion and computations. These letters are not evi¬ 
dence of anything. 

Greenleaf on Evidence, Sec. 498; 

Hudkins vs. Bush, 69 W. Va., 194, holding that a 
certificate that a receiver was appointed “is 
not even secondary evidence.” 

Mandell vs. Swan Land & Cattle Co., 154 Ill., 
177, holding that Carlson’s conclusions are in¬ 
admissible; cited in Chicago v. English, 80 Ill. 
App., 166, as to certificate of indebtedness of 
city. 

For these errors, we submit the judgment must be 
set aside and since there was no valid nor sufficient 
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proof of the claim as made in the declaration, judg 
ment should have been for defendant and that the man 
date should direct judgment accordingly. 

Respectfully submitted, 

Ellwood P. Morey, 

Wm. Henry White, 
Attorneys for Appellant. 




























COURT OF APPEALS, DISTRICT OF COLUMBIA. 

January Term, 1921. 

No. 3493. 


R. H. Arnold, Trading as R. H. Arnold Co., 

Appellant, 

vs. 

Thompson & Spear Co., Inc., 
Appellee. 


BRIEF FOR APPELLEE. 


Comment on Assignments oe Error. 

The appellant sets out in the record, p. 14, four assign¬ 
ments of error which may possibly comply with the letter 
of Rule 8 of this Honorable Court, but no one will claim 
them to be in harmony with its spirit. 

The first, second and fourth assignments are vague, in¬ 
definite and general, and the third assignment misstates the 
action of the Court below in that it avers the Court denied 
prayer No. 4, when reference to the record, p. 49, discloses 
the Court instructed the jury in the precise words of the 
prayer. 

Appellant’s brief, under the heading “Assignments of 
Error,” p. 2, does not mend matters or make any clearer 
the particulars in which it is alleged the Court erred. On 
the contrary, the uncertainty is rather increased by the 
third assignment limiting error to a denial of defendant’s 
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prayer (italics supplied) without specifying which prayer 
was erroneously denied. 

The fourth assignment is not discussed or referred to 
in the brief and is evidently abandoned, rightly so, for it 
never had the slightest foundation in fact as the most 
casual and perfunctory reading of the charge to the jury 
will disclose. 

In connection with the first assignment of error, '‘as to 
admission of oral testimony and papers,” appellant has de¬ 
voted substantially five pages of the record, pp. 35-40, to 
the printing of a letter, verbatim quotations of testimony, 
and arguments to and with the Court about an item of 
$30.60, which appellee had withdrawn from consideration, 
and which the Court in specific language, R. 49, charged 
the jury to disregard. The item and incident are entirely 
ignored, not even referred to in appellant's brief, and aban¬ 
doned along with the objections to the charge to the jury. 

FACTS IN THE CASE. 

The facts in the case are, briefly, that appellant Arnold 
made a contract on the sixth day of September, 1917, with 
the Navy Department to construct a concrete building at 
the Naval Base, New London, Connecticut, to be com¬ 
pleted in 100 days after delivery to him of the signed con¬ 
tract, R. 26. Fifty days after the date of this contract, 
he made a contract with appellee, R. 22, to do certain or 
the plumbing work incident to the completion of the buil- 
ing. While the work was in progress the Navy Depart¬ 
ment ordered certain changes in the nature of extra work, 
a part of which was an additional water closet. Appellee 
was to be paid $3,800.00 for his work and materials under 
his contract with appellant and such sum for the additional 
water closet as the Board on Changes, provided for by par. 


3 


17 of the General Provisions made part of the contract, R. 
82, should fix. Appellee performed its work and furnished 
the necessary materials under its contract and did the work 
and furnished the materials required for the additional 
water closet, and there became due him, in all, the sum of 
$4,888.02. Appellant did not complete his contract in the 
* 100 days, which would have been on the 15th of Decem¬ 

ber, 1017, in fact, lie did not complete his contract until 
July 80, 1018, or later, and only paid appellee on account 
of the amount due, the sum of $1,773.50. 

When suit was brought for the balance due appellee, ap¬ 
pellant filed three pleas, one being a plea in set-off, R. 3, 4, 
5, in which he alleged appellee owned him tlie sum ot 
$8,775.24, made up of $1,075.24 expense incurred and 
money paid by appellant in doing work required by con¬ 
tract to be done, but not done, by appellee, one item of 
which being $1,480.78 for digging and filling trenches, 
etc., the balance being an item of $1,800.00 damages for 
salaries and wages for foremen and employees and other 
overhead expenses for 30 days at $50.00 per day, and sev¬ 
eral small items. This plea in set-off was accompanied by 
an affidavit of defense, R. 5, 0, in which appellant swore to 
the truth of his plea of set-off and the particulars of de¬ 
mand in all respects. 

Later appellant filed a new plea, R. 7, 8, containing two 
pleas and a plea in set-off. In this new plea in set-off ap¬ 
peared an item of $101.11 expense incurred and money 
paid by appellant in doing the work required by contract 
to be done, but not done, by appellee, instead of the $1,- 
480.78 set out and sworn to in the former plea in set-off. 
To make the amount of the set-off substantially the same 
as in the first plea in set-off, appellant introduced into the 
new plea in set-off and the particulars of demand, a new 
item of damages, as follows, R. 0, “To damages for part 
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of penalties to be assessed by the United States for 30 days 
at $50 per day... .$1,800.00.” (Italics supplied.) 

He also gave appellee credit “By extras, not payable un¬ 
til finally approved by Navy Department $r, 025 . 60 .” 

(Italics supplied.) The Court will note that this credit 
for “Extras” is within $03.32 of being the amount claimed 

by appellee under the item “changes in contract. 

$1,088.92” and allowed by the jury. 

'Phis new plea in set-off was also supported by an affi¬ 
davit of defense, R. 9, 10, in which appellant again swore 
to the truth, in all respects, of his new plea in set-off. 

The issues raised by the pleas were: (1) “not indebted” ; 
(2) “did not promise as alleged”; (3) a plea in set-off al¬ 
leging the same contract sued on by appellee and averring 
appellee had not fully performed its part thereof within the 
time limited therein. At the trial appellant offered no evi¬ 
dence whatever in support of pleas 1 and 2, or to maintain 
the nlea of set-off. 


PERFORMANCE AND ACCEPTANCE. 


Appellant devotes much space in his brief to arguments 
concerning the evidence of witness Thompson as to per¬ 
formance of the contract and acceptance of the work. He 
states. Brief p. 0, “November 5, 1917, is the day the same 
witness said he executed the sub-contract for the plaintiff 
and his letter of that day says that no work had then been 
done” (Italics supplied.) No such statement or admis¬ 
sion appears in the letter referred to which will be found 
in the record, p. 19. 

Appellant's prayer, No. 6, R. 48, is based on Thomp¬ 
son's testimony as to performance of the work called for 
by the contract and was apparently founded on the theory 
that Thompson was not competent to testify that work 
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had been performed unless its performance had been wit¬ 
nessed by him. It was further based on the theory that 
Thompson was not at the place where the work was re¬ 
quired to be done after the execution of the contract, which 
is wholly erroneous, for Commander Burrell, the Public 
Works Officer in charge of the Naval Base, testified, R.. 
45, he was “quite sure that witness Thompson was there 
at the time of the Board meeting in June, 1918,” If 
Thompson was at the Submarine base in June, 1918, he 
could easily have ascertained by personal inspection 
whether the work called for by the contract had been per¬ 
formed, and his testimony would have been from personal 
knowledge. An objection that he was not personally on the 
job after the signing of the contract does not go to the 
admissibility of his testimony, but to its credibility and 
weight with the jury, so far as performance of the work 
is concerned, and is for the jury to determine. With the 
testimony of Thompson as to peformance and the evidence 
of Commander Burrell that Thompson was at the Base in 
June, 1918, unshaken by cross-examination, and not con¬ 
tradicted by opposing witnesses, and with no evidence 
whatever on the part of appellant on any phase of his 
case, it was competent to be submitted to the jury and the 
objections to its admission were properly overruled. 

The statement of appellant on page 7 of his brief that, 
“Witness Thompson’s testimony was positive and general 
and went to the jury with the sanction of the Court who 
refused to permit them to disregard it” is not warranted 
by the facts. It is true the Court refused to charge the 
jury that they might disregard the testimony of witness 
Thompson as to performance, but no prejudice could en¬ 
sue to appellant when, after refusing this particular in¬ 
struction, the Court charged the jury that “In judging of a 
witness you are entitled to beliei'e him or disbelieve him.’ 
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R. 40. (Italics supplied.) When appellant asked a charge 
that the jury might “ disregard " testimony, that can mean 
nothing more than that the jury might “ disbelieve ” the 
witness who gave the testimony. (Italics supplied.) No 
error can be attributed to the Court in refusing a prayer 
that the jury might disregard the testimony of a certain 
witness by name when that refusal was followed by an 
instruction that the jury could believe or disbelieve all the 
witnesses, the words “disregard" and “disbelieve" being 
synonymous in this connection. 

W hat has been said supra concerning the testmony of 
the witness Thompson as to performance and acceptance of 
the work and the refusal of the Court to grant the sixth 
prayer of appellant, R. 48, applies with equal force to the 
testimony of witness Burrell and to the seventh prayer, 
R. 48, which was, in substance, that if the jury found 
Burrell never saw or read the contract sued upon, they 
could “disregard" his testimony as to performance by the 
plaintiff. The Court explained clearly to the jury that they 
could believe or disbelieve each and every witness who 
gave testimony and it would be the veriest quibble to say 
the Court erred in refusing to instruct that, with regard to 
each witness by name, his testimony might be disregarded. 

Prayer No. 1 of appellant, “The jury is instructed to 
return its verdict for defendant," is now based, in appel¬ 
lant’s brief, on the testimony of witnesses Thompson and 
Burrell being inadmissible; that some unidentified letter 
was not the best evidence of acceptance; that it was not 
the proof made a condition precedent by the sub-contract; 
that there is no proof of the progress of the work requisite 
for installment payments; nor of acceptance, a prerequisite 
for payment of the balances; and no valid (italics sup¬ 
plied) proof of performance of the “changes.” 

The objections to the testimony of witnesses Thomp- 
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son and Burrell have been discussed supra and will not be 
repeated here. 

There were many letters introduced in evidence and ap¬ 
pearing in the record, and, in the absence of specific desig¬ 
nation of the letter relied on to support this contention 
appellee is not able to give it intelligent discussion. 

The objection in clause c of appellant’s brief, found on 
p. 10 thereof, that it (presumably the unidentified letter 
mentioned in the clause) is not the proof made a condition 
precedent by the sub-contract in precise terms, R. 23. is 
without weight or value for the reason that the sub-con- 
tract, and especially that part of it referred to as l>eing 
found on page 23 of the record, does not specify any 
means or manner whatever for evidencing the completion 
and acceptane of the work. Paragraph 2 of the sub-con - 
tract, which is found on page 23 of the record, contains the 
provisions for progress and final payments in the following 
language: “In payments on the first of each month as the 
work progresses amounting to ninety per cent of the value 
of the completed work as based on the above contract 
price, and the remaining ten per cent thirty days after the 
completion of this sub contract and acceptance of the same 
by the above named owner or architect-.” This lan¬ 

guage is direct, simple, unequivocal and makes no provision 
as to proof of progress or completion of the work. 


VARIANCE. 

Appellant devotes substantially two pages of his brief, 

under the caption “Cost of Changes," brief, p. 11, to what 

he, for the first time, in this Court now claims to be a 

variance. It consists, as he alleges, in appellee’s right to 

compensation for additional work being under par. 3 of 

the sub-contract, R. 23, and not under par. 17 of the Gen- 

« 

eral Provisions, R. 32, as proved by appellee. 
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In view of tlie following quotations from the first plea 
in set-olf contained in the plea tiled by appellant on Feb¬ 
ruary 12, 11)11), and from tue affidavit of defense accom¬ 
panying said plea: 

“Plaintiff further agreed in said contract and sub¬ 
sequently to do certain additional work at and for the 
price to be fixed by certain officers of the United 
States in a particular manner specified in the afore¬ 
said agreement between defendant and the United 
States dated September 6 , 1917 , which required de¬ 
fendant to do certain additional work." (Italics sup¬ 
plied) R. 4. 

“Affiant says that his best information is that the 
cost of the additional work or changes referred to in 
the plea of set-off and declaration have not been as¬ 
certained by the board of officers _, referred to, to be 
Nine hundred and fifteen dollars ($915.00) plus a 
profit of 10 per cent; And that this cost has not been 
approved by the Chief of the Bureau of Yards and 
Docks. Affiant says that the sums to which plaintiff 
would have been entitled by reason of said work had 
it been completed as agreed and when approved by the 
proper officials would have l)een Nine hundred and 
Eighty-six Dollars ($980.00) for extra toilets and 
Thirty-nine and 00/100 Dollars ($39.00) for slate 
• back for same.” R. 0. (Italics supplied.) 

Appellant is estopped from asserting a variance and is 
bound by his own sworn statement as to the method to 
lie followed in ascertaining the cost of changes. 

It will be noted appellant swears in his affidavit of de¬ 
fense that appellee is entitled to a total of $1,025.00 to be 
ascertained in the identical manner provided in par. 17 of 
the General Provisions found on p. 32 of the record. 

These pleas and affidavits of defense were supplanted 
by other pleas, accompanied by another affidavit of de- 
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fense, filed May 27, 1919, R. 7. This plea also contained 
one in set-off which carries the identical allegation quoted 
supra from the first plea in set-off, and the accompanying 
particulars of demand include as a credit, this new item: 

“By extras, not payable until finally approved by the 
Navy Department.1,025.90.’* 

The affidavit of defense accompanying this second plea 
in set-off contains the identical sworn statement above 
quoted from the first affidavit of defense, and a further 
statement as follows: 

“Affiant says that plaintiff is indebted to defendant 
in the full sum of Six Hundred Ninety-four and 
66/100 Dollars ($694.66) exclusive of all just 
grounds of defense and set-offs even after giving it 
credit with the above sums of Nine Hundred and 
Eighty-six Dollars ($986.00) and Thirty-nine and 
60/100 Dollars ($39.60), which, as above shown, are 
not owing or due until properly allowed to defendant 
by the United States through its officials thereunto 
authorized.’’ 

Under cost of changes, sub-head 2, appellant argues ap¬ 
pellee can only be compensated for the changes in the con¬ 
tract on the basis of the value as based on the sub-contract 
price, and cites the difference between the estimate given to 
appellant by appellee and the amount awarded by the Board 
on Changes as evidence that appellee should have been com¬ 
pensated under clause 3 of his sub-contract for the addi¬ 
tional work. A careful reading of par. 17 of the General 
Provisions, which appellant swears, supra, governed the 
proceedings in this respect discloses no mention whatever 
of an estimate of cost being the basis of compensation. 

From the report of the Board on Changes, Addition to 




Record 3, it appears that a full and complete hearing was 
given the parties in interest and the finding of the Board 
was made regardless of any estimates furnished by the 
contractor. 

The contractor used his own printed form of contract 
when dealing with his sub-contractor and if it was more 
liberal to the sub-contractor than lie intended, or now finds, 
it to be, he has no just cause of complaint, but must abide 
the agreement as made between the parties. 

'Phe value of the changes are set out in the certified cop¬ 
ies of the Navy Department records found in the Addi¬ 
tion to the Record, pp. 2-7 , and are only $ 53.32 greater 
than the sum credited in appellant’s particulars of demand 
accompanying his plea in set-ofif on which issue was joined 
and trial was had. The jury found appellant’s credit was 
too little and that the sum awarded by the Beard on 
Changes was the true amount due appellee.. 

Under sub-head 3, appellant urges there is no valid proof 
of the sum of $1,088.92 found by the jury. The argument 
is based on the assumption that a record was made of the 
Board's action and that this record is the best evidence of 
what was done and no other evidence is admissible. If that 
was the rule of law governing in this and similar cases, 
very few business transactions could be proved in our 
courts. Greenleaf, par. 85, vol. 1, of his work on Evi¬ 
dence states very clearly the law as to what writings are 
primary evidence and divides them into three classes; (l j 
Instruments which the law requires to be in writing; (2) 
those contracts which the parties themselves have put in 
writing; and (3) all other writings the existence of which 
is disputed and which are material to the issue. Appellant 
cites no law and none can be found requiring the proceed¬ 
ings of the Board on Changes, provided under par. 17 of 
the General Provisions, to be in writing. No contract be- 
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tween the parties made any such provision, and there is no 
dispute as to the existence of writings material to the issue. 

It has been held that the existence of unsigned memor¬ 
anda containing statements as to the fact in controversy 
does not exclude parol evidence; and in fact the best or 
most direct evidence is the testimony of persons shown to 
be familiar with the fact. 

Adams vs. Sullivan, 100 Ind. 8. 

Doe vs. Cartwright, 3 B. & Aid. 326, 22 Rev. Rep. 

5 E. Lj C. 193. 

Williamson vs. Hill, 3 Mackey (D. C.) 100. 

A mere memorandum containing a quantity of figures 
and calculations is not a contract, agreement, or writing 
which can be proved only by its production. It is only a 
mere calculation of accounts, and as to them any witness 
may testify, if he has seen and remembered them. 

Hirschfelder vs. Levy, 69 Ala. 351. 

Weaver vs. Crocker, 49 Ill. 461. 

Decatur, First Nat. Bank, vs. Priest, 50 Ill. 391. 

The assesors of the City of Washington were formerly 
required to make a valuation of the property within the 
City about the month of October each year, and a return of 
their proceedings, which was laid before the board of ap¬ 
peal empowered to correct the valuations of the assessors. 
The assessment lists were then returned to the register of 
the corporation, who then proceeded to make out tax books 
from the original assessment lists returned by the asses¬ 
sors and corrected by the board of appeal. It was con¬ 
tended that the original lists of the assessors must be pro¬ 
duced and also proof of their appointment. 

The Court, Mr. Justice MXean, said: 
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“These lists, under the law, were not conclusive on 
the corporation or the person whose property was as¬ 
sessed. They were laid before the Court of Appeals 
for their correction and sanction, and they were then 
passed to the register. I f the assessment was not con¬ 
clusive, or indeed binding on either party until sanc¬ 
tioned by the board of appeals, then, without this 
sanction, the assessment lists could not be received as 
evidence.” 

Ronkendorff vs. Taylor’s Lessee, 4 Peters, 348, 350. 

The appellant questions the identity of “C. A. Carlson” 
and says he is not an official, evidently. All letters in the 
record bearing the name of “C. A. Carlson” are headed 
either “U. S. Submarine Base” or “Submarine Base, New 
London, Conn. From Public Works Officer." (Italics 
supplied.) To question the identity of C. A. Carlson or 
that he is an official and the Public Works Officer at the 
Submarine Base, New London, is in keeping with the 
super-technical objections raised by appellant from the lie- 
ginning of the case. 

Another of appellant’s fine spun theories is that the 
Board on Changes never found the sum of $1,088.02 to lie 
due for the additional plumbing work because they did nor 
give those particular figures in their report to the Chief of 
the Bureau, and the latter never saw the items going to 
make up this sum. It seems* too obvious to require state¬ 
ment, that if the Board awarded $3,250.00 for (a) ad¬ 
ditional office space on the second floor; (b) additional 
toilet room complete as per P. W. Drawing; (c) construct¬ 
ing manhole near northwest corner of building to receive 
piping and other services; and (d) providing one electric 
light in each of the two elevator machinery rooms, a 
certain portion of that $3,250.00 was for the plumbing 
work in the “additional toilet room complete,” and if that 





13 


portion awarded for plumbing can be segregated, as is 
done by the certified copies of documents on file in the 
Navy Department, Additional Record, 2-7, the require¬ 
ments of Par. 17 of the General Provisions have been fully 
complied with. 

Wherefore, appellee respectfully avers that the court 
could not have done otherwise than enter a judgment for 
the appellee upon the record in this case. 

Respectfully submitted, 

Ernest W. Roberts, 
Attorney for Appclee. 


